CASES AT LAW 


ARGUED AND DETERMINED IN 


THE SUPREME COURT 


OF 


NORTH CAROLINA, 


AT 


MORGANTON, 


AUGUST TERM, 1848. 


MASTIN and GRAY v. ANDREW PORTER. 


An appeal from an interlocutory order of the county court will be sustained, 
when the question presented to the courtis such, thata judgment upon it 
one way would put an end to the cause. 

’ The cases of Hunt v. Crowell, 2 Murph. 434, and Harvey v. Smith, 1 Dev. & Bat., 

186, cited and approved. 


Appeal from the Court of Law of -Wixzs 
County, at the Spring Term 1846, his Honor, Judge Cald- 
well, presiding. 


NoTE.—Owing to the indisposition of the Reporter, the first eight cases were 
omitted to be reported at the proper time, eo 
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This was an action of debt upon a former judgment com- 
menced by a warrant, issued by, and returnable before, a 
single justice out of court. The warrant was against the 
defendant, Porter, and one Benjamin Clay, and the plaint- 
iffs obtained a judgment against both the defendants, from 
which the defendant Porter appealed to the county court, 
where a motion was made by the plaintiffs, that the appeal 
should be dismissed, because it was taken by only one of 
- the defendants to the judgment. This motion was refused, 
and, from the order of refusal, the plaintiffs appealed to 
the superior court, where the defendant moved to dismiss 
the appeal of the plaintiffs. The presiding judge over- © 
ruled the motion and ordered a writ of procedendo to issue 
to the county court, directing that court to dismiss the 
defendant’s appeal, and from this last order the defendant 
prayed and obtained an appeal to this Court. 


Clarke, for the plaintiff. 
No counsel for the defendant. 


Bartz, J. That one defendant, in a joint judgment 
against two or more, cannot appeal without his co-defend- 
ants, has been settled by many decisions in this Court, one 
of which has been made at this term. Smith and Shuford v. 
Cunningham. The motion made in the county court, to 
dismiss the appeal of the defendant from that court, ought 
therefore to have been granted, but having been refused, 
could the plaintiffs appeal immediately from the order of 
refusal, or were they bound to wait until a final judgment — 
was rendered againstthem? The question arises upon the 
act of 1777 (Rev. Stat., Ch. 4, Sec. 1) which provided, that 
“when any person, either plaintiff or defendant, or who 
shall be interested, shall be dissatisfied with the sen- 
tence, judgment or decree of any county court,” 

he may appeal therefrom to the next superior — 
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court. Were the question an open one, there might be 
some doubt, whether the sentence, judgment or decree of 
the county court, from which the appeal may be taken, 
is not a final, and not merely an interlocutory one, but a 
contrary construction has been put upon the act, and we 
do not feel at liberty to depart from it. In the case of 
Hunt v. Crowell, 2 Murph. Rep., 424, it was held by a 
majority of the court, that an appeal might be taken from : 
an interlocutory order of the county court, granting leave 
toamend. Soin the case of Harvey v. Smith, 1 Dev. & 
Bat. Rep., 186, it was held, not only to be competent, but 
the proper course, for a party dissatisfied with the sen- 
tence of the county court, ordering the re-probate of a 
will to appeal at once from such order, without waiting 
for the final sentence upon such re-probate. But it is not 
every order, which the county court may make in the 
progress of a case, that is the subject of an appeal ; Chief 
Justice Taytor, in delivering his opinion in Hunt v. Crow- 
ell, admits this, but says that, “ whenever the question 
presented to the county court is such, that a judgment 
upon it one way would put an end the cause, it may be 
appealed from.” We are disposed to adopt that rule, and 
it is decisive of the case before us. If the motion, made 


in the county court, had been granted, it would have put — 
an end to the case, but, being improperly refused, the 
plaintiff had a right immediately to appeal from the 
order of refusal. That there are some inconveniences, 
attending the allowing of appeals from interlocutory 
orders of the county court, cannot be denied. They are 
clearly pointed out by Judge Danrzt,in the dissenting 
opinion, which he filed in the case above referred to of 

unt v. Crowell, but they are greatly overweighed by the 
- advantages of getting a decision of the ‘superior court 
upon a point, which may determine the cause, without 
putting the parties to the trouble, expense and delay, of 
waiting fora final judgment, before the appeal is taken. 
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It was a,sense of such advantage, no doubt, which 
induced the legislature, after providing in the act of 1818, 
(2 Rev. Code, ch. 962, sec. 4,) that no appeal should be 
allowed to the Supreme Court except from the jinal sen- 
tence, judgment or decree of the superior court, to modify 
the law, in relation to such appeals, by giving to the 
judges of the superior courts, in the act of 1831, (Rev. 
stat., ch. 4, sec. 23,) the power to grant appeals from 
interlocutory orders, upon certain: terms, whenever they 
might think proper so todo. Upon the whole, we think, 
that the judgment of the superior court, refusing to dis- 
miss the plaintiff's appeal and ordering a writ of proce- 
dendo to issue, directing the county court to dismiss the 
defendant’s appeal from that court, was right and ought to 
be affirmed. 


Per Curiam. Judgment affirmed. 
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JAMES COWAN to the use of GEORGE M. SHUFORD v. AMOS’ ‘McNEELY. 


Asuit was pending on a note executed by A. & B. B. had died and A. adminis- 
tered on his estate, and the suit was against him personally and as adminis- 
trator. The following order was made: “ Referred to (C. & D.) to take an 
account of the estate of (B.) and to award, and, if they. cannot agree, to A. 
choose an umpire, and their award to be a rule of court.” The referees ‘3 
returned the following award: “This cause having been referred to us to 
take an account of the administration of the said, (A.,) and to makean award 
in the matters in controversy, we find, in taking the said account, that the 
amount of vouchers in the hands of the said (A.) exceeds the amount of 
receipts, with which he is chargeable, by the sum of $513.62, &c. Finding 
therefore, that the administrator has no assets, we award that the plaintiff 
pay the costs of this suit ; 


Held, that the only matter submitted to the referees was the amount of the 
assets of (B.) in the hands of, (A.,) and that thelr. award as to any cther oF 
further matters was void. 


Appeal from the Superior Court of Law of IrEpELL 
County, at the Spring Term, 1846, his Honor, Judge 
Caldwell, presiding. 

. The case is: McNeely, the defendant, executed a note . 
’ to the plaintiff and signed it, “McNeely & Rumple.” 
Rumple died, and McNeely and Joseph Rumple adminis- 

tered on his estate. The action is brought on the note — 
against McNeely in his own right, and against him and 
Joseph Rumple, as administrators of Eli Rumple, the 
deceased. In the progress of the case, while pending in 
the county court, the following order was made: _“ Refer- 
red to James E. Kem and Jury Clark to take an account 
of the estate of Rumple, and to award, and, if they cannot 
agree, to choose an umpire, and their award to be a rule 

of court.” The referees returned into court the follow- | 
ing award: “This cause having been referred to us to 
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take an account of the administration of said McNeely, 
and to make an award in the matters in controversy, we 
find, in taking the said account, that the amount of vouchers 
in the hands of said McNeely exceeds the amount of 
receipts With which he is chargeable by the sum of $513.62, 


the further amount of $575.18 having been paid by said 


administrator upon unliquidated accounts, gnd, therefore, 
not admitted as vouchers in this suit. Finding, therefore, 
that the administrator has no assets, we award that the 
plaintiff pay the costs of this suit.” This award was set 
aside in the county court, from which judgment the defend- 
ant appealed, and,in the superior court, the presiding 


_ Judge was of the opinion that “ the submission was con- 


fined to the liability of the defendants, McNeely and Rum- 
ple, as administrators, upon the plea of tully administered, 
and that the personal liability of McNeely was not referred 
or ineluded in the award, and so considering, the decision 
of the county court was ordered to be reversed and judg- 
ment entered according to the award, in favor of the said 
administrators, leaving the personal liability of said 
MeNeely subject to further trial.” The defendant 
McNeely appealed to this Court. 


Craig, Avery and Thompson, for the plaintiff. 
Clarke, for the defendants. 


Nasu, J. In the superior court the motion of the 
defendant, in substance, was for a judgment upon the 
award, upon the ground that the award had decided that’ 
he was not bound to pay the debt. This motion the pre- 
siding judge refused, because, by the submission, the arbi- 
trators had no power to enquire into his personal responsi- 
bility. Though the order was very loosely drawn, we agree 
with his Honor that the question was not within the order 
of reference, and therefore, there was nothing upon which 
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the defendant could ground his motion. His Honor was 
correct in reversing: the judgment of the county court, - 
setting aside the award. They had no power to do so. 
The parties were entitled to the benefit of it, as far as it 

was legally made. The coyrt having refused to render 

judgment for the defendant on the award, left the case for 

trial as in any other case. We do not concur in the 

opinion, giving judgment at that time for the administra- 

tors upon the award, and leaving the case, as to McNeely’s 

personal liability, to be tried thereafter. There cannot be 

a final judgment upon one part of a case at one time, and 

upon another part at a different time. This question, 

however, is not directly before us, and we affirm the judg- 

ment in the superior court, refusing the motion of the 
defendant, because the court had no power or authority,to 

grant it, for the reason it gave. Let this opinion be certi- 

fied to the court below. 


Per Curiam. Ordered accordingly. 


\ 
, 
3 ‘ 
4 
‘ 
\ 
~ 


IN THE SUPREME COURT. 


PaTToON 0. BRITTAIN. 


WILLIAM PATTON v. JAMES BRITTAIN. 


A man gave authority to an agent to purchase some personal property, but 
only so far as he had cash of the principal, with which he was to pay for it. 
The agent purchased on the credit of his principal, without paying any 
money, and the property was delivered to the principal, who received it and 
converted it to his own use; Held, that the vendor had a right to recover 
trom the principal the price of the goods. 


Appeal from the Superior Court of Law of Hzenprrson 
County, at the Fall Term, 1847, his Honor, Judge Settle, 
presiding. 

This was an action of assumpsit for the price of a par- | 
cel of salted hides, sold and delivered by the plaintiff to 
the defendant. Plea, non assumpsit; and upon the issue 
thereon joined, the case was tried at Henderson on the 
fall cireuit of 1847. 

The plaintiff first offered in evidence an order, written 
and signed by one James J. Bates, in the following words: 
“Charleston, 26th January, 1844. Mr. William Patton: 
please send to the railroad to-morrow, 1,000 pounds of 
hides, averaging 35 to 40 lbs. as near as you can, to be 
‘conveyed to Smith & Benson, Hamburg, to be forwarded 
to James Brittain, Henderson, with some hides and oil, 
which will be there. 

JAMES J. BATES & CLAYTON.” 

He next introduced a witness, named Clayton, who tes- 
tified, that about the 1st of January, 1844, the defendant 
placed in the hands of Bates, who was going down to 
Charleston, two hundred dollars in money, and some notes 
due there, with instructions to collect the notes, and with 
the money, which he then handed to him, and that which 
he might collect, to purchase for him some hides, oil, &c., 
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but not to exceed the amount, which he might have in 
cash; that Bates went to Charleston and collected some of 
the notes, and made purchases for the defendant, among 
which was that of the salted hides, for which this suit was 
bronght ; and, upon his return, he and the defendant had 
a settlement, in which the defendant accounted with him 
for all his purchases, that of the salted hides included, and 
received from him the notes not collected, and returned to 
him the receipt, which he had previously given for the 
money and notes. 
This witness testified further, that, after this settlement, 
the defendant informed him that he had received a letter 
from the plaintiff, stating that 1,002 lbs. of salted hides, at 
10 cts. per pound, had been forwarded to him, and that he 
should look to him for paymént.. The plaintiff then pro- 
duced a letter from the defendant, dated 24th February, 
- 1844, in the following terms: ‘‘ Dear Sir: I received a 
note from you, stating I was due for a lot of hides bought 
for J. J. Bates the 29th January. . I am sorry tosay there 
is so little confidence in man. The fact is, Mr. Bates had 
my money in his pocket to pay for all the hides and oil 
that, he bought—therefore you may infer he bought the 
hides of you and used the mdney to his own use. I saw 
him a few days since, and told him I had received a note’ 


from you on the subject; his answer was, he would remit 
the money forthwith.” 
The plaintiff then introduced testimony to show that the 
lot of hides had been sent by the railroad cars to Ham- 
burg, directed to Smith & Benson, of that place, and then 
offered in evidence the deposition of Mr. Benson, in which 
it was stated thatthe hides were received by the firm of 
Smith & Benson, on the 31st of January, 1844, to be for- 
warded to the defendant, and that they, on the 10th of 
February following, delivered them, together with twenty- 
four other hides and one barrel of oil, to one A. McCadle, 
to be carried by his wagon to the defendant, and they were 
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paid the freight and charges on the said hides by the wag- 
oner. The plaintiff then preved that the usual time 
required for loaded wagons to travel from Hamburg to 


Henderson county, where the defendant lived, was nine or 


ten days, and closed his case. The defendant offered no 
testimony. 

The counsel for the defendant contended, and called upon 
the court so to charge the jury, that, if the hides were sent. 
to the defendant on the faith of and under the directions 
contained in the order, read in evidence, the presumption 
in Jaw was that the credit was given to Bates & Clayton. 
And if this were not so, that, then, if the hides were for- 
warded by the railroad to Hamburg, stored with the com- 
mission merchants, and delivered at that place to the 
defendant’s wagon, at the defendant’s charge and expense, 
before he received notice from the plaintiff that the hides 
had been purchased on a credit, and the credit givén to the 
defendant, the plaintiff was not entitled to recover. The 
court declined giving theinstructions as prayed, but charged 
the jury that, if they believed from the testimony that the 
plaintiff gave notice to the defendant that the hides had been 
purchased by his agent, Bates, on a credit, and that the credit 
had been given to the defendant, and that this notice had 
been given by the plaintiff and received by the defendant, 
before he either received the hides in Henderson or settled 
with his agent, Bates, the plaintiff was entitled to recover. 
But if they were of opinion that the defendant had either 
settled with his agent, Bates, or had received the hides in 
the county of Henderson before notice was given to him 
by the plaintiff that Bates had bought the hides from 
him as agent of the defendant, on credit, then they should 
find for the defendant. A verdict was’ returned for the 
plaintiff, when the defendant moved for a new trial, on 
the ground that the court had misdirected the jury. This 
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motion was overruled, and a judgment given for the 
plaintiff, from which the defendant appealed. 


Gaither and Avery, for the plaintiff. 

J. W. Woodfin and Bacter, for the defendant. 

Barrie J. The question presented for our determina- 
tion in this case is one of some practical importance, but 
not of much difficulty. There is no doubt that the 
defendant was not bound by the contract for the purchase 
of the hides made by his agent, because the agent had 
exceeded his authority in purchasing upon credit instead 
of paying cash, as he was expressly directed. This is fully 
established by the authorities referred to and relied upon 
by the defendant’s counsel. 1 Chit. Pl., 40; Com. on 
Cont., 223. The principal, then, had a perfect right to 
repudiate the vontract and refuse to receive the articles, 
but not having done 80, it is equally clear that, by receiv- 
ing the hides and appropriating them to his own use, © 
after notice from the plaintiff that they had been pur- 
chased for him and upon his credit, he ratified the contract, 
made on his behalf, and became bound to pay for them. 
And this result would have been the same whether Bates 
acted contrary to his authority, exceeded it, or had none at 
all. It is thé simple case of the goods of one man com- 
ing to the use of_another, which he knows are not intended 
as a gift, but are sent to him upon the expectation that 
he will receive them and pay for them. He may refuse 
them if they have béen sent without his request: but, if 
he .receive,them, he must pay the price. But it is con- 


tended that the defendant received the goods before 
notice that they were sent upon his credit, at Hamburg, 
by the delivery to the commission merchants, or at least. 
to the wagoner, who carried them to his place of resi- 
_dence in Henderson county. That cannot be so, for there 
is no evidence that the commission merchants or the 
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wagoner were his special agents to receive the goods for him. 
There was, therefore, no delivery of them to the defend- 
ant until they were carried to him in Henderson. Until 
that time they were merely in transitu, in the hands of com- 
mon carriers, and he had the option to receive them 
or reject them. Having done the former, it is but com- 
mon justice that he should pay for them. The dishonesty 
of his agent in embezzling his money must fall upon him- 
self and not upon an innocent person, who never trusted 
the agent. 
In coming to the conclusion that the defendant is 
responsible for the price of the hides,we have not been at all 
influenced by the consideration that he had notice that 
he was looked to for payment before he had-the settle- 
ment with his agent. That circumstance did not in any 
manner affect the plaintiff’s right to recover, provided 
the notice that credit was given to him reached his hands . 
before the goods were received by him, because the plaintiff 
had done nothing to change the relation between him and 
his agent before that time. The judgment must be . 
affirmed. 


Per Ovriam,. Judgment affirmed, 
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DANIEL SHAVER v. PETER ADAMS, et al. 


Where a partnership bo was to be a mem- 
ber, purchased a chattel, which was afterwards used by the firm, and agreed 

‘ by them to be taken from him, upon his retiring from the business, and the. 

note he gave for the chattel was, in consequence of this agreement, surren- € 

dered to him; Held, that the other partners were bound to pay the original. 

vendor. 


The case of Cooper v. Chambers, 4 Dev., 261, cited and approved. \ 


Appeal from the Superior Court of Law of Rowaw 
County, at the Spring Term, 1848, his Honor, Judge 
Manly, presiding. 

The case is as follows: The defendant and one Bencini 
_ entered into a partnership, to run a line of stages between 
the city of Raleigh and Salisbury. Afterwards, and before 
the company commenced operations, Bencini purchased, 
for the use of the firm, from the plaintiff, a carryall wagon 
-at the price of $100—for which he gave his note. This. 
earryall was subsequently put. by Bencini into the stock,. 
at the price he was to give,and it was used by the firm a 
short time thereafter. Bencini, becoming embarrassed in 
his circumstances, sold out his stock to the other partners, 
the defendants. In the settlement of their accounts, he 
told the defendants, he was not entitled to any credit on 
account of the carryall, as he had not paid for it, and it 
had been purchased for the firm, and devoted to their use, 
and it might be considered the common stock. To this 
the defendants assented, and the wagon was accordingly — 
taken by them, and was worn out in their service. The 
agent of the plaintiff afterwards presented the note to 
McLean, one of the partners, and demanded payment, 
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who answered that it must and should be paid, and subse- 
quently he declared to the agent of the plaintiff the amount 
was due, and should be paid. The note was subsequently 
surrendered up to Bencini. 

On behalf of .the defendant it was argued, that the 
promise of the defendants was-a promise to pay the debt 
of another, and, not being in writing, was void under the 
statute against frauds, Rev. St., ch. 50, and, at all events, 
the other partner, Adams, was not bound. Under the 
charge of his Honor, the jury returned a verdict for the 
plaintiff, and the defendants appealed. 


Ellis, for the plaintiff. 
No counsel for the defendants. 


Nasu, J. We do not consider the plaintiff's case as 
coming within the operation of the statute of frauds. 
The 10th section of that act declares void all promises 
made to pay the debts of another, when the party to be 
bound does not enter into some writing or memorandum, 
signed by him or his agent. If, therefore, we believed, 
that the promise, made by the defendant, McLean, was to 
pay the debt of another without any new consideration 
for it, we should not hesitate to reverse the judgment. 
given below. We do not soconsider it, but look upon it as 
a new original contract growing out of the one made by 
Bencini. The action is not upon the note given by Ben- 
cini ; that was surrendered up to him upon the promise 
made by McLean to pay for the wagon, and he, Bencini, 
was consequently discharged from all liability on it. With- 
out inquiring whether the defendants would not be liable 
under the first contract, as joint partners with Bencini in 


the purchases with him, our opinion is founded on the 
agreement made by the parties to take the wagon and pay 
the plaintiffsforit. Bencini wasacopartner with the defend- 
ant in the line of stages, running between Raleigh and 
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Salisbury, and purchased the wagon for the use of the firm. 
It was by them received and used, and, when the partner- 
ship was dissolved and Bencini left it, we gather from the 
case that the defendants were about to credit him with 
the value of the wagon. Upon being informed by him, 
that it was not paid for, but that the plaintiff had his note 
for it, they agreed to keep the wagon and to pay the plaint- 
iff for it. The contract, on which the action ‘is brought, 
is an original contract between the parties upon a sufficient 
consideration in law. 1 William’s Saunders 211, note 2; 
Cooper v. Chambers, 4 Dev. Rep., 261. The 2nd ground of 
defense cannot be maintained. The promise of one part- 
ner to pay a debt due by the firm, binds all the partners. 
Adams was present, when the parties agreed to receive the 


wagon as partnership property, and to pay oe plaintiff 


for it. 


Per Ovgiam. Judgment affirmed. 


JOSEPH CORPENING, Adm’r, &c., v. H. P. GRINNELL. 


Where a defendant wishes to avail himself of a certificate of discharge in bank- 
ruptcy, obtained after his pleas had been entered, he must plead i as a plea 
since the last continuance. 


Appeal from the Superior Court of Law of Onzroxer 
County, at the Spring Term, 1846, his Honor, ‘Judge ~ 


Pearson, 
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ii This was an-action of debt upon a promissory note under 
. / . geal, to which the defendant pleaded a certificate of bank- 
Psi ruptcy. The suit was commenced in the county court of 
Cherokee, and the pleas were entered at the June term, 
1844, of that court. After a verdict and judgment in 
favor of the plaintiff in the county court, it was carried to 
| the superior court, upon the appeal of the defendant, and 
| was tried at the Spring term, 1846, when the defendant 
i prodaced and read in evidence a certificate of his dis- 
charge as a bankrupt, granted by the district court of the 
United States, at Wilmington, on the 4th of November, 
1844. The presiding judge was of opinion, that the 
defense relied upon could not be urged under the pleas 
upon the record, because the certificate of discharge was 
not obtained, until after they were entered. He held fur- 
ther that the certificate of bankruptcy ought to have 
been pleaded by the defendant, as a plea since the last 
continuance. | 
The plaintiff had a verdict and judgment, and the defend- 
ant appealed. 


J. W. Woodfin, for the plaintiff. 
Francis, for the defendant. 


Barris, J. We entertain no doubt of the correctness 
of the opinion expressed by his Honor in the court below. 
A plea must be true at the time when it is pleaded, and 
it cannot avail the party by becoming so at a subsequent 
time, but before the trial of the issue. Ifany mattersof , 
defense arise, after the term of the court, when, accord- 
iH ing to the regular course of practice, the party must enter 

) his pleas, he must plead it puis darrein continuance, 
not in bar of the action, but to the furthe: prosecution of 
the suit. Such is clearly the general rule, and the plea 
| of a certificate of bankruptcy forms no exception to it. 
‘1 Steph. N. Pri., 697, 698. Eden on Bankruptcy, 426. 
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Langmead v. Beard, cited in 9 East Rep. 85. Tower v. 
Cameron, 6 East, 413; 2 Chitty’s Plead., 427. These | 
authorities relate more particularly to the English law of 
bankruptcy, but they are equally applicable to the “ act 
to establish a uniform system of bankruptcy throughout 
the United States.” For that act merely declares, in the 
4th section, that a discharge and certificate, when duly 
obtained under it, “ shall and may be pleaded, as a full a 
and complete bar to all suits brought in any court of judi- 
cature whatever,” leaving the time and manner of plead- 
ing such discharge and certificate-to be determined by the 
rules of pleading, theretofore established. The judgment 
must be affirmed. 

Per Curiam. j . Judgment affirmed. 


THE STATE v. ELIJAH PHIPPS. 


At the common law no trespass on chattels was an indictable offence with- 

out a breach of the peace ; that is, either the peace must be actually broken 

> or the act complained of must directly and manifestly tend to it,as being 
done in the presence of the owner, to his terror or against his will. 


The case of the State v. Flowers, 2 Mur., 2%, cited and approved. 
Appeal from the Superior Court of Law of Asne 
‘i ©=—Ss County, at the Fall Term, 1847, his Honor, Judge Pearson, 
presiding. 
The indictment is for a forcible trespass in ‘killing a- 
dog, the property of James Perry. The jury returned a 
special verdict, which is as follows: Thejury find, that, 
_ on the 10th day of March, 1847, near the dwelling 


house of James Perry, i in the county of Ashe, Lagens Ann 
32—2 
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Perry and Franky L. Perry were in the possession of a dog ; 
that the defendant was approaching the house, when the 
dog rushed at him and attempted to bite him: that with 
much difficulty he kept the dog off, by means of his gun: 
that Lugena and Franky L. Perry, who were a short dis- 
tance from the dog, but not in sight, the view being 
obstructed by the corner of the house, hearing the dog 
bark, immediately came round, and with a stick drove the 
dog away; that, as the dog was retiring, and at the dis- 
tance of about seven steps, the defendant fired and killed 
him in their presence. The jury find that the defendant 
was on good terms with the said Perry, the said Lugena 
and Franky L. Perry, and came to the house of Perry on 
a friendly visit, and at no time, either before, during or 
after the renecounter with the dog, manifested any ill feeling 
towards the said Lugena and Franky Perry, or attempted 
in any way to intimidate or alarm them; that he carried 
his rifle, with which he shot the dog, as is the custom | 
in that county, for the purpose of killing such game, as he 
might meet with in passing through the mountains: that 
the said Lugena and Franky L. Perry, one of whom was 


‘ about thirteen and the other about eleven years of age, 


were much excited and alarmed by the scuffle with the dog 
and thé explosion of the gun: that the dog was killed 
against their will, he being a great favorite in the family, 
but he was fierce and in the habit of attacking strangers, 
both abroad and at home, and only to be kept off by a 
blow with a weapon or the call of his master: that Perry 
and his wife were both out in the field at work, when the 
dog was killed. Whether according to these facts is the 
defendant guilty or not guilty, the jury are ignorant and 
pray the advice of the court. Ifthe court be of the opin- 
ion he is guilty, they find him guilty; if the court be of 
the opinion he is not guilty, the jury find him not guilty. 
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The court was of the opinion that the defendant was not 
guilty, and gave judgment for him, from which judgment 
the solicitor appealed. 


Attorney General, for the State. 
No counsel for the defendant. 


Nasu, J. We see no error in the judgment of the court 
below. At the common law no trespass to chattels was an 
indictable offence, without a breach of the peace. Not 
that an actual breach must be committed, but something 
more must be done than what amounts to a mere civil 
trespass, expressed by the terms vi e¢ armis. The peace 
must be actually broken or the act complained of must : 
directly and manifestly tend to it, as being done in the 
, presence of the owner, ‘to his terror or against his will. 
In the case of Mills, 2 Dev., 420, the Court in their opinion ' 
use the expression “ in the presence of the party,” &c. It | 
is manifest the owner is meant, for in the succeeding sen- 
tence they say “ where they neither put the owner in fear 
nor provoke him to an immediate redress of his wrongs, 
nor excite him to protect the possession of his chattels, by — 
personal prowess—and none of these can happen in the 
absence of the owner and his family—the trespass is not 
indictable.” The special verdict shows, that James Perry 
and wife were absent in the field at work, and it does not 
show that any member of his family was present. State v. 
Flowers and Hampton, 2 Murphy, 225. 


Per Curiam. Judgment affirmed; 
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DEN on demise of DANIEL JONES vy. GEORGE AUSTIN. 


If the jury can collect from the testimony, that the description of land, levied 
on by @ constable under a justice’s execution, as fully identifies it, as if the 
words of the act of assembly had been anaes followed, the levy must be 
pronounced to be good. 

Where the return of a constable of a Jevy on leas under an execution froma 
justice out of court, does not state that there was a want of goods and chat- 
tels, and the court directs a venditioni exponas, the court must be presumed 
to have acted right, to have acted upon a waiver of the search for goods and 


ot Ketchum, 4 Dev. & Bat., 414; Smith -v. Low, 2 Ired., 457; 
Morriey v. Love. 4 Ire., 98; Burke v. Elliott, 4 Ire., 355; Blanchard v. Blanchard, 
8 Ire., 105; Dickson v. Peppers, 7 Ire., 429; Borden v. Sm:th, 8 Dev. & Bat., 34, 
and Henshaw v. Branson, 3 Ire., 298, cited and approved . 

Appeal from the Superior Court of Law of Asux County, 
at the Spring Term, 1848, his Honor, Judge Manly, pre- 
siding. 

This was an action of ejectment, in which the plaint- 
iff’s lessor claimed under a sale made by the sheriff, by 
virtue of a writ of venditiont exponas, against one Zacha- 
riah Osborne, and, on the trial, he produced a justice’s 
judgment against the said Osborne, on which an execnu- 
tion was issued and returned to the county court, with 
the following levy endorsed by the constable: “ The 
above execution levied on the lands whereon. George 
Austin and Jefferson Osborne now live.” He then pro- 
duced the record of the county court, showing that an 
order had been obtained for the sale of the said lands, and 
showed the writ of venditioni exponas, issued thereon, 
| and the sheriff’s deed to him as purchaser. He then intro- 


duced testimony to prove, that the defendant, George 
Austin, and Jefferson Osborne lived upon the land sued 


iN 
lid | 
| 
| 
i 
| 
4 
i 
it 
| 
| 
Hil 


N. ©.] AUGUST TERM, 1848. 


JONES v. AUSTIN. 


for, atthe time, when the aforesaid levy was made, and 
that the defendant was in possession when the declaration 
was served upon him, it being admitted that he claimed 
under Zachariah Osborne. 

_ The defendant contended, that the levy on the justice’s 
execution was void, because it contained an insufficient 
description of the land, upon. which it was made, and. 
that the county court had no power to make an order for 

the sale of the land, because the constable’s levy did not 
state that there were no goods or chattels to be found; 
and that for these defects the purchaser under the vendi- 

tiont exponas had acquired no title. The court 
instructed the jury upon the first point, that if they could 
collect from the testimony, that the description of the land 
in the levy as fully identified it, as if the words of the 
act of assembly had been literally followed, then the 
levy would be good ; and, upon the second point, the 
court charged, that, as the court made the order for the 
sale of the land levied upon, and a writ of venditions 
exponas issued thereon, the sale made by the sheriff under 
it was valid, and the purchaser acquired a good title. 

Under these instructions the plaintiff obtained a verdict 

and judgment, and the defendant appealed. 


Guion, for the plaintiff. | 
Clarke, for the defendant. 


Barrie, J. We think that the instructions of his Honor — 
were correct, upon both the points made in the cause. 
Upon the first, they are fully sustained by the cases of 
Higgins v. Ketchum, 4 Dev. & Bat. Rep., 414; Smith v. 
Low, 2 Ire. Rep., 457 ; and Morrisey v. Love, 4 lie. Rep., 
78. And the testimony, that the lands levied on were in 
the occupation of the persons ‘mentioned in the levy, at 
the time when it was made, having satisfied the jury, that 
such were as fully identified as if the words of the act had 
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| y been literally pursued, the judgment is not erroneous, and 
Hh cannot be reversed on that account. 
it _ The instructions upon the second point are equally sus- 
tained by the principle decided in the case of Burke v. 
Elliott, 4 Ire. Rep., 355. There it was held, thata judg- 
ment of the county court upon a justice’s execution, 
Ht returned levied on land, under which judgment there were 
HT _ an execution and sale of the land, precluded by collateral 
| i enquiry intothe regularity of the previous proceedings ; 
Hi as for instance whether the officer, who made the levy 
i * and return, was legally appointed, or whether notice of 
H the levy and return had been given to the defendant in 
H the execution. Of the same kind is the alleged irregu- 
larity in this case, that the levy does not set forth, that 
it was made upon the land for wantof goods and chat- 
tels. Itis true that when the land is not sufficiently 
Hi identified in the levy itself, or in the levy sustained by 
i ‘i extrinsic proof, as in the case of Blanchard v. Blanchard, 
3 Ire. Rep., 105, and Morrisey v. Love, cited above, or 
where the levy isnot endorsed upon the execution or upon 
some paper attached thereto, as in the case of Dickson v. 
Peppers, 7 Ire. Rep., 427, the order of condemnation made 


by the county court will be void, because there is no land 
to which it can properly apply, and which the sheriff can 
be authorized to sell, under the writ of venditioné 
| i ' ewponas. It is also true, that when notice is not. given to 
Ht tH) ' the defendant in execution, previous to the motion for the 
ah order of condemnation, or where the deféndant appears 
i) and objects to the ordér, because the levy shows that it 
i was made upon the land, without stating for want of 


goods and chattels, or if any of such had been levied on, 
without showing what has been done with them, the 
orders ought not to bemade. Borden v. Smith, 3 Dev. & 
Bat. Rep., 34 ; Henshaw v. Branson, 3 Ire. Rep., 298. But 
when the order is made, then the court must be presumed 
to have acted rightly, to have acted upon an admission 
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or waiver of notice, or a waiver of the search for goods 
and chattels, or of an account of those, appearing to have 
been levied on, before the levy was made upon the land. 
No collateral enquiry can then be made into the regularity 
-of the order; that is, an enquiry not made in « proceed- 
ing instituted by the party expressly for the purpose of 
having it set aside for irregularity or reversed for error. 
And until thus set aside or reversed, it will sustain any 
right acquired under it, and therefore will sustain the title 
of a purchaser, at a sale made under an execution issuing 
upon it. The judgment must be affirmed. ‘ 


Per Curiam. Judgment affirmed. 


FREDERICK DOVER v. PETER PLEMMONS. 


Where a man contracted to work for another for six months, at eight dollars 
a month, and the hirer at the expiration of four months refused to pay the 
hire for those months, alleging that he was not bound to pay until the expira- 

tion of the six months, upon which the laborer refused to work any longer; — 
Held, that the laborer was entitled to recover for his four months* work. 


When the judge charges, in an action for work and labor done, that work done 
on the land of the hirer, ‘‘ was necessarily beneficial,” he erred, if he stated 
that as a principle of law, and, if he stated it, as a matter of fact, he erred, 
because he had no right to stgte his opinion upon the matter of fact. 


Appeal from the Superior Court of Law of Bunoomsr 
County, at the Spring Term, 1846, his — Judge 
Pearson, presiding. | 
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This is an action of assumpsit for work and labor done. 
The case is: the plaintiff, in the spring of 1842, agreed 
with the defendant to work on his farm for six months, 
_ and the defendant agreed to pay him. eight-dollars a month 

for his work, one-half in trade and the other half in cash— 
and the plaintiff was to find himself. The plaintiff worked 
four months, at the end of which time, he demanded the 
pay for the work he had done—which the defendant 
refused, insisting he was not bound to pay anything, until 
the whole six months’ work was done—whereupon the 
plaintiff refused to work any more. ‘Afterwards, in the 
fall, the defendant agreed, if the plaintiff would clear 
three acres of ground for him, he would take that, in the 
place of two months’ work, which had not been done under 
the original contract. To this the plaintiff agreed. The 
three acres were marked off and the plaintiff was to clear 
it by grubbing, &c. After the plaintiff had cleared (as he 
alleged) according to contract, he called on the defendant 
for his pay, who refused. This was a short time before the 
warrant issued, in May, 1843. It was proved the ground 
was not cleared agreeably to the contract in several par- 
ticulars. The defendant did not fence and cultivate it 
until the spring of 1845; and it was not proved when he 
hauled off the wood or split up the timber for rails. The 
defendant’s counsel moved the court to instruct the jury, 
that the plaintiff could not recover upon the first contract, 
because he did not work the whole six months, nor upon 


the second, because he had not cleared the ground as the 
contract required; that he could not recover upon the 
common counts, either for the value of his four months’ 
work, or for the value of what work he had done in 
the clearing, for his right to. cOmpensation, in regard 
to each, was made to depend upon the clearing being 
done according to contract, which was not-proven, or 
upon its being received or used by the defendant as‘to 
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which, there was no proof until after the action was 
brought. 

The presiding judge charged the jury that the plaintiff 
could not recover upon the first or second. contract, not 
having performed his part of either; that, taking the first 
contract, unconnected with the second, although the time 
of service was six months, yet, as the plaintiff was to be 
paid $8 per month, the defendant had no right to refuse to 
pay any part, until the expiration of the whole time, and 
the demand of the plaintiff for his four months’ service 
having been refused, he would have had the right to con- 
sider this refusal as a wrougful act of the defendant, ’ 
which put ay end to the contract, and gave him a right to 
sue for what was due him for the four months’ work ; that 
taking the two contracts together, the effect of the second 
was to substitute the clearing of the ground, in the place 
of the two months’ work which was unperformed ; that — 
the plaintiff had a right to recover the four months’ serv-— 
ice, which he had performed, although he had not made. . 
the clearing according to the contract ; and also whatever 
his work was reasonably worth to the defendant, &c. . 

The court believed the distinction to be, that where 
work is done, but not in compliance with the contract, and 
the work may or may not be of benefit to the party, no 
action will lie for the value, until it is accepted or some 
use made of it; but where the work, being in and upon the 
land of the party, as in this case, must necessarily be of 
some benefit, as soon as it is done, there the law implies a 
promise to pay its value, &c. 

Verdict and judgment for the plaintiff, and appeal. 


J. W. Woodyjin, for the plaintiff. : a 
NV. W. Woodfin, for the defendant. 


Nasu, J. The plaintifi’s declaration contains several 
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counts—the first, upon a special agreement, and one, for 
work and labor done. We concur with his Honor in that — 
portion of his charge, wherein he instructs the jury, that 
the plaintiff is entitled to recover for the four months’ 
labor performed by him—but we diffe: with him as to the. 
law governing the services as tothe clearing. The charge’ 
upon that point is, “that the work being rendered in and. 
upon the land was necessarily beneficial to the owner.” 
This is a novel principle to us. We do not perceive why 
its being done in and upon the land must render it neces- 
sarily beneficial to the owner. Many cases might be put, 
in which it would not be. One is in the instance put by 
Justice LzBiano in Baston and Butler, 7 East., 479. A 
carpenter is employed to build a house upon the land of 
another ; he does build it—but it falls down the day after 
itisdelivered. Another case will afford a familiar instance 
of the want of correctness in the principle stated. A 
ditcher is employed to dig. ditches to drain a particular 
piece of land; he does the work, but ia a manner so unsci- 
entific, that it does not drain the land at all, but, on the 
contrary, renders the ground more wet by conducting 
water to it, instead of taking it off. Where is, the benefit 
to the owner of the land in either case? Yet the work 
was done in and upon the land, and in the latter case the 
Hl f land must be drained by ditching before it can be used. 

| The proposition, then, is uot true. If it was intended 
HA to instruct the jury, that the law implied that the work so 
done on the land was therefore beneficial; we answer, 


HT we know of no such principle of law. If it was intended 
| tH to instruct them, that such was the fact, then his Honor 
| 


a invaded the province of the j jury. And in either case the 
charge is erroneous. In an action upon a special agiee- 
/ ment, the plaintiff must shew that he has performed the 

Hl, work as specified, or he cannot recover, either upon the 
special contract, or upon a count for work and labor done; 
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bat if the work, when done, is received or used by the 
defendant, and he thus derives a benefit from it, he must 
pay pro tanto for it. If the defendant refuses to receive 
the work, because of its insufficiency, or because of a 
deviation, the plaintiff cannot recover upon a guantum. 
meruit. Ellis v. Hamlin, 3 Taunton, 52. ist Leigh’s N. 
. P., 77. In this case, the clearing of the land was substi- 
tuted for the two months’ work, not performed under the: 
first contract. And it is admitted that the clearing was 
not done in the manner stipulated, and that the defendant 
had not received or used it, at the time the action was- 
brought, nor for nearly. two years after. 

We regret sending the case back to another jury. The 
plaintiff is clearly entitled to recover for the four months” 
service performed by- him, but nothing for the clearing. 


Per Curtam. Judgment reversed and a venire de nove 
awarded. 
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CASES AT LAW, 


ARGUED AND DETERMINED IN 


THE SUPREME COURT 
NORTH CAROLINA, 


AT MORGANTON. 
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» THE STATE v. JAMES RAY, sen., et al. ~ 


The statement of the case by the presiding judge is, in our practice, a substi-. 
tute for a bill of exceptions, which sets forth the errors complained of. If | 


no such statement accompanies the appeal, and no error appears on the. 
record, the judgment will be affirmed. ¥ 


Appeal from the Superior Court of Law of Asxz County, 
at the Fall Term, 1848, his Honor, Judge Moore, presid- 
ing. 

Attorney General, for the State. 

No counsel for the defendants. 
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Nasu,J. This Court is acourt of errors to rectify errors 
| in law, and it is a settled rule to affirm every judgment 
appealed from, which is not erroneous. The statement of 
the case by the presiding judge is, in our practice, a sub- 
-stitute for a bill of exceptions, which sets forth the errors 
complained of. If no such statement accompanies the 
-case, it is our duty to pronounce such judgment upon the 
record, as the court below ought to have done. No such 
statement accompanies this case. We have looked through 
the record carefully, and perceive no error in it. The 
judgment below, not being shown to be erroneous, must 
be considered correct in point of law, and must be affirmed. 


| Per Curiam. Judgment affirmed. 


THE BUNCOMBE TURNPIKE COMPANY v. AMBROSE MILLS, 


' Onder the charter of the Buncombe Turnpike Company, tolls are only demand- 
able at the gates erected on the road. Therefore, a person, who passes on 
the road from one point to another, between which warsase no gates, is not 
Hable for any toll. 


Appeal from the Superior Court of Law of BuncomsBer 
County, at the Fall Term, 1848, his Honor, Judge Manly, 
| presiding. 
| The action was bicughtt to recover certain tolls, alleged 
to be due from the defendant, for passing on the plaintiffs’ 
road, and through a toll-gate erected thereon. 
The company was incorporated in 1824, for the purpose 
of making a turnpike road from the Saluda Gap, then 
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in Buncombe county, and on the South Carolina line, by 
Asheville, and other designated points to the Tennessee 
line. Among the provisions of the charter are the follow- 
ing: That the company may demand and receive certain 
tolls at some convenient toll-gates to be by them erected, 
not nearer than ten miles to each other—among which 
are tolls on travelers on horseback and on horses without 
arider: That, as soon as any part of the road, not less 
than ten miles in extent, should be made, the company 
might erect a toll-gate thereon and collect one-seventh of 
the whole tolls imposed by the act, and in like proportion 
for a greater extent of road: That, is any person shall refuse 
to pay the tolls, at the time of offering to pass the place, - 
designated for their collection, and previous to passing the 
same, the toll-gatherers may refuse such persons a pas- 
sage ; and that, if such persons shall pass or drive through 
without paying the toll, he may be proceeded against before 
any tribunal having jurisdiction: That the road shall be 
a public highway, free for the passage of all persons, ani- 
mals and carriages, on payment of the tolls imposed by 
the act; and that no gate shall be erected within three 
miles to the south of Asheville. 

The road was constructed through the whole line men- 


tioned in the act, being, it is said, about seventy-five miles 
in length. Three toll-gates were erected on it, of which 
one was near each extremity ; and the third about midway 
of the road, being a short distance west of Asheville, and, | 
by a resolution of the company, the tolls, allowed by the 
charter, were payable at each of the gates in equal pro- 
portion. The defendant was passing, with a number of 
horses, from Tennessee into North Carolina, and, with a 
view to avoid paying tolls on the turnpike, he traveled by | 
other roads in the state, generally running nearly parallel 
to the turnpike, and at one point approaching it within 
half a mile, and he did not touch the turnpike, before it — 
reached Asheville; but, at that place, the defendant got 
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on the turnpike, thus avoiding the gate near it, and be then 
traveled on the turnpike to the south-east about ten miles, 
when he was arrested, in this action, for the tolls, alleged 
to be due at the middle gate. Upon the general issue 
pleaded, the presiding judge ruled, that the plaintiff could 
not recover, and, from a nonsuit there was an appeal. 


NV. W. Woodfin, for the plaintiffs. 
Edney, for the defendant. 


Rorrin, ©. J. The Court is of opinion that the judg- 
ment should be affirmed. As the case is stated, it seems 
to have been the object of the suit to recover the one- 
third of the toll, which according to the resolutions of the 
company, was demandable at the middle gate, if the 
‘defendant had passed through it; but the claim, in that 
form, is not sustained by the facts, since the defendant 
did not pass through that gate, nor, indeed, enter the road, 
until he reached Asheville, which is to the east of that 
gate. As he did not use the road, west of Asheville, it 
would seem the defendant could not, upon any principle 
of justice, be chargeable for toll, between the gate near 
that place, and the western termination of the road. It 
was admitted in the argument, that such is the law in 
respect to a person, who, bona fide, came to Asheville, in 
the first instance, on business at that place, for example. 
But it was contended, that the defendant practiced a fraud 
upon the company, by traveling his way in the imme- 
diate vicinity of this road, until he got beyond the mid- 
dle gate, and then entering the road, because, thereby, he 
avoided paying two-thirds of the toll and was enabled to 
use one-half of the road, upon paying one-third of the toll, 
if he went to the third gate, and without paying anything, 
if he went off the road before getting to that gate. The 
Court, however, cannot view the subject in that light. 
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By refraining from going on the turnpike, between Ten- 
nessee and Asheville, the defendant was guilty of no fraud 
on the company, but was only exercising his own legal 
right. The law compels no one to use the road, but only 
gives the company the right to a toll from those who do 
use it. Every one is free to travel such ways as he nay 
choose and find; and it is naturally to be supposed that 
he will go on those which are common, unless he find it 
to his advantage to travel on the turnpike, even at the 
expense of the tolls. Then, the defendant neither used 
the road nor was bound to use it ; he incurred no liability 
for tolls at the gate of west of Asheville, or between it and 
Tennessee. If, indeed, the defendant had travelled the 
road from the Tennessee line to Asheville, going off, when 
near a gate, and re-entering the road on the other side of 
the gate and out of sight of it, as a trick to avoid paying 
tolls by not passing through the gate literally, while he 
had the benefit of the road, the consequence might, per- 
haps; as it seems manifestly just that it should, be differ- 
ent. But here that point does not arise, as the defendant 
was not on that part of the road at all, and it could not be 
the intention of the act, that the citizen should, in any 
case, be liable for tolls in respect of a section of the road 
on no part of which he travelled. Up to the middle gate, 


then, we think that the defendant did nothing on which a 
demand for tolls arose to the plaintiff. 

It was, however, contended further, that tolls pro rata 
are due for the distance which the defendant actually 
travelled, and that the jury should have been allowed to 
apportion them. It would seem to be a sufficient answer 
to that position that the plaintiff did not ask to have the 
case thus put to the jury, as the claim was specifically 
for the tolls demandable at the middle gate, namely, one- 
third of the whole tolls. But, without adverting to that 
matter, we think that the company cannot apportion the 
toll, so as to recover, in an action, what they could not 
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demand on the road on pain of refusing passage to the 
traveller. For, although it be generally true that indeb- 
itatus assumpsit will lie for the value of a benefit derived 
by ene from the labor or property of another, yet the 
present case is unaffected by that principle. The demand 
of the plaintiff is not one of the kind supposed. It is not 
founded on a quantum meruit or quantum valebat, but it 
is for certain specific tolls, which are demanded, by virtue 
of a grant of the franchise to the plaintiff, as a corporate 
body. The tolls cannot, on the one hand, be diminished 
by shewing, that they are more than a just compensation 
for the service. So, on the other hand, no higher or 
other compensation can be claimed than in the form of 
the tolls granted and demandable and payable at the 
places and in the manner specified in the grant. The 
question, therefore, turns upon the ter~s of the charter, 
and, from the parts of that instrument set forth in the case, 
it seems clearly to have been the intention of the leg- 
islature that the company should not be entitled to claim 
tolls, but at the gates and toll houses erected for that 
purpose. The grant is that tolls may be demanded at 
convenient gates, which are to be situated at the pleasure 
of the company, provided that one shall not be erected 


within three miles of Asheville, and that one gate is 
not within ten miles of another: and there is no authority 
expressed for taking tolls at any point between two gates. 
Indeed the implication is strong that tolls cannot be 
demanded at such intermediate points. The express pro- 
visions quoted, that tolls may be exacted at toll-gates, and 
that the gates shall not be within ten miles of each other, 
of themselves create that implication. It would be most 
inconvenient, that a traveller passing a few miles along 
the road, who finds no person on it, to whom he may 
make payment, should be subject to a toll for that dis- 
tance, since, upon the general rule, he would be obliged 
to seek his creditor, the officer of the company, where he 
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could be found, and make payment or be subject to an 
action and its costs. The meaning is, that the tolls should 
be paid on demand, at certain points on the road, as they 
arise, and in order to give notice of those points the 
charter requires that they should be “ designated” by ‘ con- 
venient toll-gates.” Furthermore, it is to be observed, 
that the tolls, payable at each gate, are not in proportion 
to the distance the party may have travelled, or may intend 
to travel, along the road. Provisions of that kind would 
give rise to innumerable frauds and controversies. On 
the contrary, the tolls are to be apportioned according to 
the distances at which the toll-gates are from each other. 
It was only after the road was made for ten miles that a 
gate could be erected; but, after it was erected, one- 
seventh of the whole toll was demandable at that gate, 
without reference to the enquiry, whether the person came 
over all or only one of the ten miles, and the same rule is 
declared as to the proportion of tolls for any greater extent 
of road. Hence the tolls are not only demandable at the 
gates, and there oaly, but they appear to be given for 
passing through the gates respectively. If, for example, 
a traveller come to a gate, and be refused a passage, because 
he cannot or will not pay the toll, there is nothing to pre- 
vent his turning back without making any payment. 
The charter is express, that the road is a public highway 
for all persons who pay the tolls imposed, and hence there 
can be no pro rata toll demanded where there is no gate. 
That is further deducible from the clause, which forbids 
the erection of a gate, within three miles ‘of Asheville, 
which could have been inserted, only upon the idea 
that no toll was due but at and passing a gate, and was no 
doubt intended, upon that supposition, to afford the 


opportunity to all persons, without paying toll, to go 
on the turnpike far enough to reach the several com- 
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mon and free roads, which branch off east or west from it, 
within that distance. The inference is plain, that one 
who does not pass through the gate, but goes out of the 
road between two gates, is not liable for any toll. Such, 
too, as we are informed by the counsel on both sides, has 
been the construction of the charter, which has been 
acted on by the company throughout its existence; this 
being the first instance in which a claim has ever been set 
up for a pro rata toll for passing from one point to another 
on the road between which there was no gate. This con- 
struction produces but little loss to the company, as they 
have it in their power, if found to be worth the expense, 
to increase the number of gates to seven. That number 
would be sufficient for all the purposes within the purview 
of the act, asthe inhabitants of Buncombe, who alone may 
be expected frequently to travel short distances on the 
road, are entirely exempted from tolls, and the legisla- 
ture did not mean that other travellers should be harrassed 
with the delays and vexations at turnpike gates oftener 
than every ten miles; these, however, the gates, are about 
thirty-five miles apart, and it was consequently the effect 
of the plaintiff’s own omission, that the defendant was put 
under no obligation to pay tolls for the portion of road 
over which he passed. 


Per Curiam. Judgment affirmed. 
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DEN ON DEMISE of SAMUEL SMITH v. LEWIS FORE. 


Where a venditioni exponas has issued and the land mentioned in it has been sold, 
another venditioni exponas cannot issue, but if it does, it is invalid and the 
purchaser under it acquires no title. The proper execution, if a balance of 
the judgment is unpald, is a fi. fa. 

Where a defendant in an execution is sued in ejectment by the purchaser under 
that execution, he is not prevented from contesting the right to recover, 
unless the execution was a valid one. 


Appeal from the Superior Court of Law of BuncomsEz 
County, at the Special Term in July, 1849, his Honor, 
Judge Caldwell, presiding. 

On the trial of this ejectment, the lessor of the plaintiff 
offered in evidence a judgment of u justice of the peace, at 


the instance of one Poor, against the defendant, an execu- 
tion thereon and a levy on land endorsed, then a memo- 
randum on the docket of the county court, in these words, 
“ Order of condemnation,” then a venditiont exponas and 
a sheriff’s deed, and proved -the defendant in possession. 
In behalf of the defendant it appeared, that the said tract 
had been sold, some time before the sale of the lessor, under 
a venditiont exponas, that had previously issued on the 
same judgment and proceedings, and had been purchased 
by one John Davis, to whom the sheriff had executed a 
deed for the said land of older date than that under which 
the plaintiff claimed. For the defendant it was insisted, 
that the second sale was void. Other points were made, 
but it is not necessary to state them. 

A verdict was taken for the plaintiff, subject to the 


opinion of the court. It was agreed, that the verdict 
should be set aside and a nonsuit entered, in case the court 
should be with the defendant on the questions reserved, or 
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either of them. The court directed the verdict to be set 
aside and a nonsuit entered, from which judgment the 
plaintiff appealed. 


J. W. Woodfin, for the plaintiff. 
Avery, for the defendant. 


Prarson, J. It is only necessary to notice one objec- 
tion: as that is fatal to the plaintiff's right to recover. 
The lessor is a purchaser at a sheriff’s sale, under a ven- 
ditiont exponas, issuing upon aconstable’s levy. The land 
had been before sold under a venditiont exponas issuing 
upon the same levy, and one Davis had become the pur- 
chaser, and taken the sheriff’s deed. This rendered the 
levy functus oficii, and there was no authority to issue 
the second venditiont exponas, under which the lessor pur- 
chased. As the price given by Davis did not satisfy the 
debt, a judgment might have been taken in the county 
court, upon which a fieri facias might have issued. 

The principle, that the debtor is not at liberty to resist 
the recovery in ejectment, by the purchaser at a sheriff’s 
sale, does not apply, because the lessor has not shewn him- 
self to be a purchaser within the meaning of that rule. 
Such a purchaser must shew a valid execution. The lessor 
has failed to do so in this case, and is not entitled to the 
rights of a purchaser at a sheriff’s sale. 


Per OvriaM. J udgment affirmed 
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THE STATE v. AMOS L. RAY, et al. 


The offence of forcible trespass must be charged as being done with a strong .- 


hand, “manu forti,’” which implies greater force than is expressed by the 
words “ vi et armis.” 


To constitute the offence, there must be a demonstration of force, as with 
weapons ora multitude of people, so as to involve a breach of the peace, or 
directly tend to it, and be calculated to intimidate or put in fear. 


The cases of the State v. Flowers, 1 Mur., 254; State v. Fisher, 1 Dev., mi, and State 
v. Mills, 2 Dev., 420, cited and approved. 


Appeal from the Superior Court of Law of Yanory 
County, at the Spring Term, 1849, his Honor, J er 
Bailey, presiding. 

The defendant was indicted for a forcible trespass in 
seizing, and, with a strong hand, taking out of the posses- 
sion of one David Byrd a certain promissory note, then in 
the lawful possession of the said David Byrd. The jury 
found a special verdict, as follows: that the defendant 
had executed a promissory note for one hundred dollars, 
payable to William Ray, and by him endorsed to Samuel 
Fleming: that Samuel Fleming placed that note in the 
hands of a constable for collection: that the constable 
served a warrant on the defendant and cited him to appear 
before David Byrd, a justice of the peace for Yancey county: 
that the‘note was delivered to David Byrd, the magistrate, 
and was in his possession when the defendant asked him 
to let him look at it—that David Byrd handed the war- 
rant, with the note inclosed in it, to the defendant—that 
the defendant shook the note out of the warrant, and - 
slipped it into his pocket—that Byrd immediately requested 
the defendant to return the note to him—that the defend- 


N. C.] 39 


IN THE SUPREME COURT. (32 


SMITH v. FORE. 


either of them. The court directed the verdict to be set 
aside and a nonsuit entered, from which judgment the 
plaintiff appealed. 


J. W. Woodfin, for the plaintiff. 
Avery, for the defendant. 


Pearson, J. It is only necessary to notice one objec- 
tion: as that is fatal to the plaintiff's right to recover. 
The lessor is a purchaser at a sheriff’s sale, under a ven- 
ditioni exponas, issuing upon aconstable’s levy. The land 
had been before sold under a venditioni exponas issuing 
upon the same levy, and one Davis had become the pur- 
chaser, and taken the sheriff’s deed. This rendered the 
levy functus officti, and there was no authority to issue 
the second venditiont exponas, noder which the lessor pur- 
chased. As the price given by Davis did not satisfy the 
debt, a judgment might have been taken in the county 
court, upon which a fiert facias might have issued. 

The principle, that the debtor is not at liberty to resist 
the recovery in ejectment, by the purchaser at a sheriff’s 
sale, does not apply, because the lessor has not shewn him- 
self to be a purchaser within the meaning of that rule. 
Such a purchaser must shew a valid execution. The lessor 
has failed to do so in this case, and is not entitled to the 
rights of a purchaser at a sheriff’s sale. 


Per Curiam. J udgment affirmed 
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THE STATE v. AMOS L. RAY, et al. 


The offence of forcible trespass must be charged as being done with a strong .- 


hand, “manu forti,’ which implies greater force than is expressed by the 
words “ vi et armis.” 


To constitute the offence, there must be a demonstration of force, as with 
weapons ora multitude of people, soas to involve a breach of the peace, or 
directly tend to it, and be calculated to intimidate or put in fear. 


The cases of the State v. Flowers, 1 Mur., 254; State v. Fisher, 1 Dev., ms, and state 
v. Mills, 2 Dev., 420, cited and approved. 


Appeal from the Superior Court of Law of Yanory 
County, at the Spring Term, 1849, his Honor, J nage 
Bailey, presiding. 

The defendant was indicted for a forcible trespass in 
seizing, and, with a strong hand, taking out of the posses- 
sion of one David Byrd a certain promissory note, then in 
the lawful possession of the said David Byrd. The jury 
found a special verdict, as follows: that the defendant 
had executed a promissory note for one hundred dollars, 
payable to William Ray, and by him endorsed to Samuel 
Fleming: that Samuel Fleming placed that note in the 
hands of a constable for collection: that the constable 
served a warrant on the defendant and cited him to appear 
before David Byrd, a justice of the peace for Yancey county: 
that the'note was delivered to David Byrd, the magistrate, 
and was in his possession when the defendant asked him 
to let him look at it—that David Byrd handed the war- 
rant, with the note inclosed in it, to the defendant—that 
the defendant shook the note out of the warrant, and 
slipped it into his pocket—that Byrd immediately requested 
the defendant to return the note to him—that the defend- 
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ant refused to return the note, saying he did not have it— 
that the said note was obtained from the said Byrd by the 
defendant through stratagem and fraud, to prevent the 
said Byrd from giving judgment against him upon the 
said note. And the jury refer the question to the court, 
whether in law the defendant is guilty or not guilty. 

The court was of opinion with the defendant and gave 
judgment for him, from which judgment the solicitor for 
the State appealed. 

Attorney General, for the State. 

J. W. Woodfin, for the defendant. 


. Pearson, J. We concur with his Honor, below, that 
the defendant is not guilty of forcible trespass. That 
offence must be charged, as being done with astrong hand, . 
“manu forti,” which implies greater force than is 
expressed by the words “viet armis.””’ There must be a 
demonstration of force, as with weapons, or a multitude of 
people, so as to involve a breach of the peace, or directly 
tend to it and be calculated to intimidate or put in fear. 
State v. Flowers, 1 Mur., 254; State v. Fisher, 1 Dev., 357 ; 
State v. Mills, 2 Dev.,420. The jury find that the defend- 
ant obtained the note from Byrd by stratagem and “ fraud.” 
This resembles larceny more than forcible trespass. 

The Court thinks there should be judgment for the 
defendant. 


Per Ovriam. Ordered to be certified accordingly. 
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BARNOT FULBRIGHT v. JAMES McELROY. 


When a witness has been summoned to attend at court, thougha verdict 
may be rendered in the cause, yet ifa new trial is granted, he is bound 
to attend the subsequent terms, untila final decision, without a new sub- 
peena. 

The case of Sweany v. Hunter, 1 Mur., 180, cited and approved. 


Appeal from the Superior Court of Law of Haywoop 
County, at the Fall Term, 1848, his Honor, Judge Manly, 
presiding. 


This was a scire facias against a defaulting witness, to 
which he pleaded that he had not been summoned. Upon 
the trial, the case appeared to be this: The plaintiff 
had brought an action against one Dillard, and the 
defendant was duly summoned as a witnessin his behalf. 
He regularly attended at the different terms of the supe- 
rior court of Haywood, where the action was pending, 
up to the fall term, 1847, when the cause was tried and 
a verdict rendered. Subsequently, at the same term, the 
verdict was set aside and a new trial granted. At the 
spring term, 1848, the witness, the defendant in this 
scire facias, was called, and, failing to appear, a judgment 
nist was rendered against him for the penalty of forty dol- 
lars, given by the act of the general assembly. This 
scire facias was issued to the defendant to shew cause, 
why final judgment should not be rendered against him. — 
A verdict and judgment were rendered for the plaintiff, 
and the defendant appealed. , 


Henry, for the plaintiff. 
Edney, for the defendant. 
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Nasu, J. We perceive no error in the judgment 
appealed from. The defendant alleges, that after the trial 
and verdict at the fall term, 1847, he was not bound to 
attend until re-ssummoned. The statute, which gives the 
penalty against a witness, duly summoned, for not attend- 
ing the terms of the court, also points out his duty. It 
declares, he shall appear and continue to attend, “ from 
time to time, until discharged either by the court, or the 
party at whose instance he is summoned.” The plea is, 
the defendant was not under subpeena: the case states, 
he was summoned. It is pretended, he was actually 
discharged, either by the court or the plaintiff, at whose 
instance he was summoned; but it is insisted, that, by 
the verdict, the case was out of court and the witness 
legally discharged. The premises not being correct, the 
conclusion from them cannot be sound. -By the verdict, 
the cause was not outofcourt, and, while the term con- 
tinued, it was inthe power of the court to reinstate it, 
as it was before the trial; and, after the new trial was 
granted, it was, to every intent, the same cause, and the 
defendant was bound to take notice of it, and attend. 
under his subpeena, until duly discharged. - This principle 
has been considered settled, ever since the case of Sweany 
v. Hunter, 1 Mur., 180, tried in the year 1808, upwards 
of forty years since. 


Per Curiam. Judgment affirmed. 
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ALLEN HENSON v. PHILIP W. EDWARDS. 


An officer, who has an execution, is bound tolevy it on the property he finds in 
the defendant’s possession, unless he knows, or has reason to believe, that it 
does not belong to him, or is by law exempted from execution. 


An officer having an execution, levied on a gun belonging to the defendant 
and sold it; Held, that, not knowing or having good reason to believe that it 
was used by the defendant for mustering, and therefore exempt from execu- 
tion, he was not liable to him for taking and seizing the gun. 

It was the duty of the defendant in the execution to have informed the officer, 
before the sale, that the gun was kept for the purpose of mustering. 

Appeal from the Superior Court of Law of Haywoop 
County, at the Fall Term, 1848, his Honor, Judge Manly, 
presiding. 

In this action, the plaintiff declared in trover for a rifle 
gun. The defendant pleaded the general issue. The 
evidence was that the gun was the property of the plaintiff, 
and, kept by him, as arms for muster. There was no 
evidence of any knowledge on the part of the defendant 
of the purpose for which the gun was kept, but, being a 
constable of the county, and having a valid justice’s execu- 
tion against the goods, &c., of the plaintiff, he levied the 
same on the gun and sold it. : 

The defendant contended that trover would not lie, and 
there was a verdict of the jury for the plaintiff, subject to 
the opinion of the court upon that point. 

The court being of opinion, that the action could not 
be sustained, directed a nonsuit in conformity to an agree- 
ment between the counsel, and from this judgment'the 
plaintiff appealed. 


Edney, for the plaintiff. 
Fitzgerald, for the defepdant. 
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Nasa, J. The judgment of the court in this case must 
* be affirmed: the plaintiff cannot sustain His action. The 
gun in question was the property of the plaintiff, and was 
levied on and sold by the defendant, who was a constable, 
‘to satisfy an execution in his hands. The gun was kept 
by the plaintiff, to enable-him to comply with the requisi- 
tion of the 6th section of the 73rd chapter of the Revised 
Statutes. At the time of the levy and sale, the defendant 
was ignorant of the fact. All of a man’s property, both 
real and personal, is subject to an execution and liable to 
be sold to pay his debts, except such portion of it as may 
be exempted by some special law. And an officer, having 
an execution in his hands, is bound to levy it on such per- 
sonal property as he finds in the possession of the defend- 
ant in the execution, unless he knows or has good reason 
to believe, that it is not his property, or is protected by 
the law. The defendant in this case, like every other cit- 
izen, was bound to know the law, that a man’s arms for 
muster are exempt from execution ; but he was not bound 
to know that this was the only gun owned by the plaintiff, 
and, if he owned others, that this particular one was used 
by him for the purpose of mustering. The law exempts 
from execution “one bed and its necessary furniture, one 


wheel and cards, one loom, working tools and arms for 
muster, one Bible and Testament, one prayer book, and all 
necessary school books.” Rev. St., ch. 58, sec. 1. How 
can the officer know, for instance, what school books are 
reserved and what are necessary, unless he is informed by 
the owner, or he otherwise comes to the knowledge of 
the fact, either at the time he makes his levy, or at some 
time before thesale? The execution protected the defend- 
ant from being, in this case, a trespasser in levying on 
the gun, and his sale, in ignorance of the fact, for what 
purpose it was kept by the defendant in the executivn, 
constituted no conversion, without which the action can- 
not be maintained. It was theguty of the plaintiff, if he 
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wishes to avail himself of the law, to have informed the 
officer, before the sale, of the fact, that the gun was kept 
for the purpose of mustering, and demanded its restora- 
tion. 


Per Curiam. Judgment affirmed. 


THE STATE to the use of H. N. BRITTAIN v. IRA D. FARMER, et al. 


The person, to whom the money is due, on a claim put into the hands of a con- 
stable for collection, should be the relator in an action, brought on the offi- 
cial bond for a breach of his duty in relation to such claim, and not the agent 
of such party, though the claim had been first put into his hands, he being 
a constable, and having transferred it for collection to the person sued. 


The case of the State v. Lightfoot, 2 Ire., 310, cited and approved. 
vad 


Appeal from the Superior Court of Law of Haywoop 
County, at the Fall Term, 1848, his Honor, Judge Manly, 
presiding. 

This was an action, brought by the relator upon the 
bond of the defendant, Ira D. Farmer, given upen his 
appointment to the office of constable in March, 1847, with 
the other defendants as sureties. The breaches of the 
bond, assigned by the plaintiff, were, 1st: want of dili- 
gence; 2nd, failure to pay over; 3rd, failure to return 
papers. Pleas—conditions performed and not broken. 

The evidence was, that, soon after the appointment of 
Farmer, as constable, in the county of Haywood, the 
relator, H. N. Brittain, who was also a constable in the . 
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same county, placed in the former’s hands, a number of 
judgments for collection, and took a receipt in the follow- 
ing form, to-wit: “ April 3rd, 1847, received of H. N. 
Brittain the following judgments to collect or return, as 
the law directs,” (mentioning a number of them) and 
signed, “1. D. Farmer, Cons.” It was also proved that 
the evidences of debt, upon which those judgments were 
obtained, were put by the owners of them into the hands 
of Brittain, for collection, as a constable, and that he at 
no time had, or claimed to have, any beneficial interest 
in any of them. It was also proved, that, before the 
bringing of this suit, he had assigned over all fees due 
to him on those judgments to William Welch, one of his 
creditors. There was evidence of the collection and pay- 
ment over, to the plaintiffs in the judgments and persons 
owning them, of a considerable number of them, and evi- 
dence also as to the solvency and insolvency of the others. 

The court instructed the jary, upon this state of facts, 
that the relator, Brittain, could not maintain a suit on 
the bond of the defendants, upon the relation of any one, 
-he, Brittain, being in no sense an injured or aggrieved 
person, within the meaning of the statute. 

The relator excepted to these instructions, and, a ver- 
dict being rendered for the defendants, appealed from the 
judgment thereon. 

Fitzgerald and J. W. Woodfin, for the plaintiff. 

Bynum and Henry, for the defendants. 


Pearson, J. The case was well argued for the plaintiff. 
But the argument failed to convince us, that the judge 
below erred, in holding that Brittain was not the proper 


relator. It is true, the action should be upon the relation 
of the person, who madé the contract wiih the officer. 
But, we think, the ¢ontract was made by the owners of 
the judgments, through the agency of Brittain. The case 
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states, “that the papers, upon which the judgments were 
rendered, had been put in the hands of Brittain, to collect 
as constable, and he, at no time, had, or claimed to have, 
_ any beneficial interest in the judgments.” His agency, 

therefore, was disclosed, and it is the same, as if the 
. receipt had been “ Rec’d of A. B. C., &c., by the hands of 
Brittain, the following judgments to collect,” &e. 

It is urged, however, that the receipt is not so worded. 
We admit that the receipt, as written, is prima facie evi- 
dence, that the contract was made with Brittain, and that 
the judgments were to be collected for him. But they 
shew, upon “their face, that they do not belong to them. He 
executed the warrants as constable. The receipt is not 
conclusive evidence of the contract. It may be shewn, as 
was done in this case, with whom the contract was really 
made, and that Brittain, at no time, claimed to be the 
party really interested. 

Again it is urged, that, as collecting agent of the credi- 
tors, Brittain had no authority to put the judgments into 
the hands of another constable, and that, at all events, 
his agency determined when his office of constable 
expired, so that by putting the judgments into the hands of 
another constable, he became responsible to the creditors, 
and cannot, in any point of view,*be considered as doing 


so as their agent; and hence he should be allowed to 
recover inthis action to enable him to meet his own lia- 
bility. The creditors are not bound by this act of 
assumed agency on the part of Brittain. They have their 
election to hold him responsible, or to ratify his act and 
look.to the present defendants. Some of them have 
received their money from the defendants. This ratifies 
the act, and, as to their judgments, the plaintiff clearly has 
no cause of action. Others have not received their 
money. If they recover from Brittain, he will then have 
to look to the defendants, because that will be a disaffirm- 
ance of his agency, and he will then stand in the same 
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7 
relation to the defendants, as if he had claimed the judg- 
ments as his, when he put them into the defendants’ hands 
for collection. But Brittain had not been held responsi- 
ble by any of the creditors, at the time this action was — 
brought. He had sustained no damage, and of course 
was not “ the party injured ” or “the person to whom the 
defendants were bound to pay.” Indeed it would be 
unsafe for the defendants to pay him ; for should the credi- 
tors ratify the contract made by Brittain forthem, and 
sue them, they could not protect themselves, by shewing 
a payment to Brittain, and, should he be insolvent, would 
be without remedy. For ratifying Brittain’s act, in put- 
ting out the papers for collection, would not confer upon 
him a right to receive the money, nor could the creditors, ° 
if Brittain did receive the money, hold the sureties 
liable on that account. 

It was also contended, that Brittain, being entitled to 
the costs upon the judgments for serving the warrants, 
and his assignment to Welch not affecting his right to 
sue, the nonsuit, was, for that reason, improper. 

Brittain’s right to sue, if he had any, was not affected 
by the assignment to Welch, becanse his claim against 
the constable could not, in law, be assigned. State v. 


Lightfoot, 2 Ire., 310. But the other proposition, although 
plausible, cannot be maintained. Brittain was not enti- 
tled to the costs, so as to give him an interest in the 


judgments. They were in favor of the respective creditors 


not only as to the debts, but also as to the costs. By the 
contract the constable undertakes to collect, and the 
creditor is bound to pay him his costs. According to com- 
mon usage, the costs are not demanded of the creditor, 
until after judgment. Then, ifthe debtor is not able to pay, 
the costs are required of the creditor. But the judgment is 
in favor of the creditor for the costs, as well asthe debt, 
upon the supposition that they have been paid by the credi- 
tor. There is not a divided judgment, in favor of the 
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creditor for the debt, and the constable for the costs. It 
follows that the nonsuit was proper, Brittain not being inter- 
ested in the judgments, even to the amount of the costs. 


Per Curram. Judgment affirmed. 


THE STATE on the relation of REBECCA MOODY v. B. F. GOODE. 


On the trial of an issue in the case of bastardy, under the act of 1836, Rev. Stat., 
ch. 12, sec. 4, the examination of the woman becomes full proof of the fact of 
paternity, and the jury is bound so to find, unless the defendant shall show 
the fact not to be so, and this he can do only by proof of impotence or non- 

_ access at such time as by the law of nature he could be the father. Evidence 

to show the improbability of his being the father is inadmissible.. ‘ 


The case of the State v. Patton, 5 Ire., 180, cited and approved. 


Appeal from the Superior Court of Law of CLevELanp 
County, at the Fall Term, 1848, his Honor, Judge Manly, 
presiding. 

This is a proceeding under the act of 1836, commonly 
called the bastardy act, instituted to subject the defend- 
ant to the maintenance of the bastard child of Rebecca 
Moody, as the father of it. On the trial of the issue, the 
State read to the jury the examination of Rebecca Moody 
and rested its case. The defendant, then, as material and 
pertinent to the maintaining of the negative of the issue, 
and rebutting the prima facie case, made by the State, 
offered to prove, that Rebecca Moody was a woman of bad 
character; that she lived in the house of her sister and 
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brother-in-law, to whom she had borne several children, 
and was in the habit of sexual intercou:se with him; that 
the relator had, in conversation with divers persons, 
declared, that the defendant was not the father of her child, 
and that the defendant was a man of good character. All 
this testimony was rejected by the court on the ground of 
its incompetence, as being immaterial in sustaining the 
issue on the part of the defendant. There was a verdict 
for the State and the defendant appealed. 


Attorney General, for the plaintiff. 
Bynum, for the defendant. 


Nasu, J. We had thought, and arestill of opinion, that 
the questions raised in this case were settled in that of 
Patton, 5th Ire., 180. There it was held, that, although 
the examination of the woman was, in itself, upon the 
trial of the issue, but prima facie evidence, that the 
defendant was the father of the child, yet in the absence of 
testimony, showing that he was not, it is conclusive of the 
fact, and the jury is bound in law to find accordingly ; 
that the issue is given to the defendant on his demand 
and is emphatically his issue, and thoagh he maintains a 
negative in its investigation, he is the actor, and is bound 
to prove that he is not the father; and, to do that, it is 
not sufficient for him to raise a doubt upon the question. 
We have heard nothing, upon the present occasion, to 
shake our confidence in the correctness of that decision, 
and, if it be sound, his Honor committed no error in 
rejecting the evidence offered, because it was immaterial 
to the establishment of the issue, which the defendant had 
undertaken to affirm, and, at farthest, could but raise a 
doubt as to the fact, for it might be all true and still the 


defendant be guilty. It has been urged, however, that 
such testimony was received by the judge below, who 
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- tried Patton’s case, and its reception sanctioned by this 
Court. Upon that occasion the testimony was admissible, 
not for the purpose of contradicting the examination, but 
of impeaching the oral testimony of the woman herself, 
who was examined asa witness in the cause. But another 
answer is, that it was received without objection, and his 
Honor, the presiding judge, left no doubt in what light he 
received it, by stating to the jury that even supposing her 
credibility on the trial to have been weakened or destroyed, 
“that did not show that he (the defendant) was not the 
Sather of the child.” But on examining the expression 
relied on, used by this Court, it will be found to apply, not 
to the reception of the testimony, but to the charge of his 
Honor. It has again been urged that the opinion in Pat- 
ton’s case is not sound, for two reasons: first, because it 
takes away from defendants the protection provided for 
them by the act of 1836. In this, as in any other case, it 
is our duty.to give such a construction to a statute as will 
carry out the intention of the legislature. One of the 
rules by which this intention is to be ascertained is the mis- 
chief to be remedied. As the law stood, upon the passage 
of the act of 1814, the paternity of a bastard child was 
ascertained and fixed by the examination of the woman; 
so much so, that, if the child, when born, should prove to 
be black, the defendant had no redress in a court of law, 


and it was no answer to the charge that, either from age, 
accident or disease, he was impotent—he was bound to 
maintain the child. This was the evil the act of 1814 
intended to remedy. And the legislature had an entire 
right to model the remedy, as they thought the good 
of the community required. They have done so by saying 
to the accused, you may, if you please, submit the question 
of your guilt to a jury, but if you do so, the burthen of 
showing your innocence shall be on you; for the examina- 
tion of the woman shall be sufficient to convict you, unless 
you show you are not the father of the child—you must 
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show the fact. Does this leave the party where the act of 
1814 placed him? Clearly not. The second objection is, 
that the opinion in Patton’s case gives to the term, prima 
Jacie, « force and extent not contemplated by the legisla- 
ture; that they meant no more, than the examination 
should supersede the necessity of the introduction of the 
woman as a witness—that evidence, in law, was not proof. 
It is very certain, evidence and proof are not the same, one 
being the cause.and the other the effect. The argument 
of the defendant would, upon this point, be complete, but 
for the phraseology of the act. If the legislature intended 
that the examination should have no other effect than that 
contended for by the defendant, they would have contented 
themselves by simply making it evidence. They have not 
done so, but directed to what eatent it shall be. We 
have no right to presume that the makers of the law 
did not understand the legal phrase used by them. When, 
therefore, they say, that the examination shall be prima 
facie evidence, they obviously must mean what common 
law meant, that, if unanswered, the examination fixes 
the paternity of the child, and the jury must find that 
the defendant is guilty. In such case, therefore, it is 
both evidence and proof. In many cases it may operate 
great hardships; to remedy this is the business of the leg- 
islature. To admit the testimony offered in this case 
would be in effect to repeal the act of 1814, and throw all 
the bastards of the country upon the public. But the prin- 
ciple adopted in that act is no novelty. It is the appli- 
cation of an old and familiar rule of evidence. The law 


presumes all children born in wedlock to be legitimate, 


until he who denies it establishes the contrary. This 
is done by showing either impotency-on the part of the 
husband, or non-access, both of which come under the 
principle of a natural impossibility, that the husband 
could be the father.. This doctrine of impotency was 


i 
a 

i 
f ti! 

\ 

| 

i 

a 
1] 
Tif 


N. C.] AUGUST TERM, 1849. 


STATE GOODE. 


established as early as the reign of the first Edward. See 
Foucraft’s case, reported in 1st Rolle’s Abr., 359, and cited 
in the 4th part of Starkie on Evidence, 219. In the Ban- 
berry Peerage case, 2 Selwyn’s nisi prius, the judges 
decided, that the evidence, to prove a husband was not the 
father of his wife’s child, must be of such facts and cir- 
cumstances, as were sufficient to prove that no sexual 
intercourse had taken place between them at any time, 
when by such intercourse the husband could, by the laws 
of nature, be the father of the child. Each of these 
defenses stands upon the same ground, that is, natural 
impossibility, that the husband could be the father, and 
nothing short of this impossibility will bastardise such 
issue. “It was further urged in this case, that the evidence 
rejected had a tendency to support the defense, and was 
on that account admissible. If the nature of the issue, 
which the jury were trying, and the effect given by the 
act of 1814 to the examination of the woman, be consid- 
ered, it will be seen the evidence could have, legitimately, 
no such effect, and was, therefore,.properly rejected. The 
defendant, by his plea, denied he was the father of the 
child—the issue was as to that fact, and it was necessary for 
him to prove that he was not. It was not sufficient for 
him to create a doubt as to the fact. The principle was 
clearly stated to the jury, and it is a rule, that no facts or 
circumstances are admissible in evidence, unless they have 
a tendency to prove or disprove the issue joined. If all 
the rejected testimony had been received, what tendency 
could it have in proving, that the defendant could not be 
the father of the child? To give it its utmost weight, it 
would not go further than to excite a doubt as to the fact. 
Every portion of that testimony might be true, and yet 
the defendant be guilty. in Zowas and Holmden, 2 Str., 940, 
in which the bastardy of a child of a married woman was 
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the enquiry, evidence of inability on the part of the hus- 
- band from disease was admitted, but the evidence, amount- 
ing to improbability only, was thrown out, as it was shown 
the husband had access to his wife. So, here, the most 
that could be claimed for the rejected testimony was, that 
it might show an improbability, that the defendant was 
guilty. But there is another ground, upon which the 
testimony, offered for the purpose of discrediting the 
woman, was properly rejected. She was not a witness in 
the case. Where the state does introduce the mother, she 
then stands before the jury as any other witness, as to any 
facts deposed to by her out of her examination. As was 
said in Patton’s case, if, after her examination before 
the magistrate, she had been convicted of perjury, it 
would not take from her examination its legal effect and 
_ operation under the act of 1814. 

We repeat that we see no reason to depart from the 
opinion expressed in Patton’s case. On the trial of every 
issue in the case of bastardy, under the act of 1814, the 
examination of the woman becomes full proof of the fact 
of paternity, and the jury is bound so to find, unless the 
defendant shall show the fact not to be so. And this he 
can do only by proof of impotence, or non-access, at such 
time, as by the law of nature he could not be the father, 
and the testimony offered in this case was properly 
rejected. 


Per : Judgment affirmed. 
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WILLIAM W. BRADHURST v. JOHN H, PEARSON. 


When the alteration ofa writ, after bail has been given, changes the nature 
of the action, the bail is discharged. 

But where in an action against two jointand several contractors, a nonsuit 
is entered, and afterwards the nonsuit is set aside as toone, and not as to 
the other, the bail of the one,as to whom the nonsuit was set aside anda 
verdict and judgment subsequently rendered against him, is not discharged. 

A judgment nunc pro tunc is a judgment of the term of the court, at which 
the court, making the amendment, says it ought to have been rendered. 

The cases of Bryan v. Bradley, Tay. Rep., T7,and Jones v. Ross, 2 Car, L. Rep. 
450, cited and approved. 7 


Appeal from the Superior Court of Law of Burke 
County, at the Fall Term, 1848, his Honor, Judge Manly, 
presiding. 


This is a sect. fa. against the defendant, as special bail 
of one McElrath. The following is the case agreed: In 
1840, the plaintiff sued out his writ against J. J. McElrath 
and A. H. Erwin, and declared against them in assump- 
sit, ascopartners The writ was executed by the defend- 
ant, who was the sheriff of the county, and he became 
the bail of the defendants. The suit continued in court 
until the fall term, 1845, when the plaintiff was non- 
suited, and the nonsuit being set aside as to McElrath, 
the suit was prosecuted against him and a verdict 
obtained, at the spring term, 1846. No formal judgment 
was entered up against McElrath, until the spring term, 
1849, when thecourt on motion, ordered a judgment to 
be entered in the case, as of spring term, 1846. This 
order of the court was opposed by the counsel of the 
defendant. A jiert facias issued, returnable to fall term 
1846, against McElrath, and was returned nulla bona, 
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and the sci. fa. was issued to fall term of that year. A 
verdict and judgment were rendered for the plaintiff and 
the defendant appealed. 
N. W. Woodfin, for the plaintiff. 
Bynum, T. R. Caldwell and Gaither, for the defendant. 


Nasz, J. On the part of the defendant it is urged, that, 
by the nonsuit in the original suit, at the fall term, 1845, 
the case was out of court; and, by setting aside the non- 
suit, as to the defendant McElrath, and prosecuting the 
suit against him alone, the bail was discharged. The 
objection proceeds upon the ground, that any alteration 
of a writ, whereby the nature of the action is changed, 
after bailhas been given, will discharge the bail. This 
is true, and for the reason that after the alteration, the 
action ceases to be the one to which the bail agreed to 
answer, but the change must be one, which alters the 
nature of the action. Bryan v. Bradley, Tay. Rep., 77. 
Here the action continued the same, and the obligation 
of the defendant, as special bail for each defendant, con- 
tinued the same. It is a mistake to suppose, that the non- 
suit so put the cause out of conrt, as finally to discharge 
any of the parties. Upon setting it aside, the case is 
reinstated, and continues thesame. The order made, in 
setting aside the nonsuit, is in effect the same, as if it 
had been unconditional, and the plaintiff had then entered 
a nol. pros. asto the defendant Erwin. This he certainly 
could have done without discharging the bail of Mc- 
Elrath. 

In this state all contracts are joint and several, and an 
action can be maintained against the whole or any num- 


ber of the joint contractors. And, in an action of assump- 
sit, against two persons, the jury may render a verdict 
against one and in favor of another—Jones v. Ross, 2 
Car. L. Rep., 450—just as in an action of tort. When, 
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therefore, the nonsuit was set aside, as to Erwin alone, and 
the suit continued on the record against McElrath, it was 
in law the same action. 

It is further objected, that the time the sci. fa. issued, 
no judgment had been rendered by the court, on the ver- 
dict against McElrath. The case agreed shows, that the 
record of the spring term, 1846, was, at the spring term, 
1849, of the same court, amended by an order of court, 
directing a formal judgment to be entered on the verdict 
against McElrath. - It has been repeatedly decided that any 
court possesses the power to amend its own records, so as 
to make them conform to the truth; and that we have no 
right to interfere with its exercise. When so amended, it 
is the duty of the clerk, in whose custody it is, in giving a 
transcript of it, to certify it as it is amended, as if it were 
originally full and complete, without noticing the order to 
amend. That order appears upon the records of the court, 
at the term, when made, if a different one, and is his author- 
ity for so altering the original. 

We have nothing to do with the amending order, and 
cannot look behind the record, as certified to us. 

We see no error in the judgment below, and it must be 
affirmed. 


Per Curram. Judgment affirmed. 
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THE STATE on the relation of EZEKIEL DOWDLE v. JOSEPH CORPENING, 
et al. 


It is the duty of every court to make its own record, and no other court can 
indirectly examine into the manner, in which it is made. 


A note for seventy dollars, payable in current bank , though it is not 
negotiable, yet comes within the jurisdiction of a single justice. 


The party, with whom a constable makes the contract for the collection ofa 
note, is the proper relator in an action on his official bond, and not the person 
to whom the note is payable. 

The cases of the State v. King, 5 Ire., 208; Anderson v. Hawkins, 3 Hawks., 568' 


Holcombe v. Franklin, 4 Hawks., 274, and State v. Lightfoot, 2 Ire.,310, cited and 
approved. 

Appeal trom the Superior Court of Law of CurRroxEE 
County, at the Spring Term, 1849, his Honor, Judge 
Bailey, presiding. 

This was an action of debt, brought against the defend- 
aut, King, as constable, on his official bond, dated 1st 
January, 1840, and the other defendants as his sureties, 
for his failing to collect claims put in his hands as consta- 
ble. The plaintiff introduced the records of the county 
court of Cherokee, as follows, to-wit: ‘ March sessions, 
1848, ordered by court that the names of the select court, 
to-wit: Peter A. Summey, W. W. Pace and John Tatham, 
be inserted in the minutes of January term, 1840, it appear- 
ing to the satisfaction of the court that the said Peter 
A. Summey, W. W. Pace and John Tatham were present 
and presided during the term, and that this entry be made 
on the minutes of said term nunc pro tunc.” At January 

' sessions, 1840, is the following entry: ‘ Court met, presiding, 
Peter A. Summey, W. W. Pace and John Tatham, Esquires 
—see minutes of March sessions, 1848, page 293, nunc pro 
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tunc. Harrison King came into court and entered in 
bond according to law and was sworn into office, and gave 
for security, Benjamin Sherrall, Benjamin Ward and N. 
A. Strange, it appearing to the satisfaction of the court, 
that said King was duly elected constable according to 
law.” This testimony was objected to by the defendants, 
but was received by the court. The plaintiff then intro- 
duced a letter of the defendants, which was read by con- 
sent. He then introduced a receipt of the defendant, 
King, as follows, to-wit: ‘ Rec’d 18th November, 1840, 
from E. Dowdle, a note on Andrew Colvard for seventy 
dollars, due 27th of October, 1840, made payable to N. 
S. Jarrat in current bank notes, which I promise to collect 
and pay over to the said Dowdle, or return according to 
law. G. H. King, Cons.” The plaintiff then gave evi- 
dence of the solvency of Andrew Colvard, and that the 
officer, by using due diligence, might have collected the 
money. ; 

The defendants’ counsel objected: 1st. That the record 
read was insufficient to shew King’s election and qualifi- 
cation—that the entry from the record of 1848 did not 
shew that any of the justices of Cherokee were present, 
when that entry was made, and that there was not suf- 
ficient in the record to amend by. 2ndly. That the note 
was for seventy dollars, payable in current bank notes, 
and therefort not within the jurisdiction of a justice of the 
peace. 8rdly. That the present relator cannot recover 
for the reason that the note to Colvard was payable to 
N. 8. Jarratt, and did not belong to him, the relator. 

The court overruled these objections, and instructed 
the jury, that, if Colvard had property in his possession, 
from which the debt could have been collected, if King 


had used due diligence, the plaintiff was entities to 
recover, and that was a question for them. 
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a A verdict and judgment were rendered for the plaintiff 
and the defendants appealed. 


Gaither, for the plaintiff. 

J. W. Woodfin and Bazter, tor the defendants. 

Pearson, J. The question as to the record of the county 
court is settled. State v. King, 5Ire., 203. Itis the duty 
of every court to make its own record ; no other court can 
indirectly examine into the manner in which it is made. 
Hence the transcript should not notice the order of 
amendment, but simply set out the record, as made by the 
court. 

The note in question is for seventy dollars, due 27th 
October, 1840, payable to N.S. Jarratt, incurrent bank 
notes. It is insisted, that it is not within the jurisdiction 
of a single justice, and therefore the defendants are not 
liable. 

Bank notes are not money. They pass as cash, and 
constitute a part of the circulating medium. We con- 
cur with the decision in Miller and Race, 1 Burr., 352, that 
the bona fide holder of a bank note is entitled to it, 
against the former owner, from whom it has been stolen. 
We also concur with the decision in Anderson v. Hawkins, 
3 Hawks., 568, that, for many purposes, bank notes are to 
be considered as money; they are to be so considered, 
whenever the parties consent, by receiving them as such 


or otherwise, so to treat them. Pickard v. Burks, 13 
East., 20. Jd simile non estidem. Although a bank note 

asses as cash, it is not cash; and it is not a legal tender. 
In this case the parties have done no act indicating that 
they considered bank notes as money. By stipulating 
that the payment might be made in bank notes, it is 
apparent that they were not so considered. If the note 
had been a promise to pay seven ten dollar bank notes, or to 
pay seventy dollars worth of bank notes, upon failure the 
action would be debt for specific articles, or case for 
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breach of contract, and a single justice would not have 
jurisdiction. But the note being a promise to pay seventy 
dollars on a given day, with the privilege of paying in 
current bank notes, the party must avail himself of the 
privilege, at the time the note falls due; otherwise it is 
a note for seventy dollars. Itis true the note is not nego- 
tiable, because it is not a simple promissory note, within 
the statute, making such notes negotiable, like inland bills 
of exchange under the law merchant. But it is still such 
a promise for money as will support an action of debt 
before a single justice. 

The third objection, that the action should have been 
upon the relation of Jarratt and not of Dowdle is settled. 
Holcombe v. Franklin, 4 Hawks., 274; State v. Lightfoot, 
2 Ire., 310. The contract was made with Dowdle, andhe — 
was the proper relator. 


Per Curiam. Judgment affirmed. 


WARNING WALLACE v. WILLIAM REID. 


Where there is an appeal by either party from an interlocutory order in rela- 
tion to a rule founded on an affidavit, the court below should send up the 
facts, as they find them, and not merely the affidavit, which is only evidence. 


Appeal from the Superior Court of Law of Wirxes 
County, at the Spring Term, 1849, his Honor, Judge Ellis, 
presiding. 
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At the fall term, 1848, of Wilkes superior court of law, 
a rule was taken upon the defendant in this case, to show 
cause why he should not produce at the trial a certain bill 
of sale. At the spring term, 1849, the rule coming on to 
be heard upon argument of counsel, “it was ordered by 
the court that the rule be discharged,” from which inter- 
locutory order the plaintiff appealed. The affidavit, upon 
which the rule was obtained, is made a part of the case, 
but there is no statement of facts by the judge below. . 


Craige, for the plaintiff. 
Boyden, for the defendant. 


Pearson, J. No facts are stated, upon which to ena- 
ble this Court to decide, whether it was erroneous to dis- 
charge the rule or not. As we can see no error, the judg- 
ment of the court below must be affirmed, as a matter of 
course. 

The affidavit, which is sent as a part of the case, is only 
evidence. The court should have ascertained and stated 
the facts, so as to present the question of law. 


Per Ovriam. Ordered to be certified accordingly. 
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SILAS McNEELEY v. SAMUEL HART. 


Where a person agrees to work on the land of another for a share of the cfop, 
the cropper cannot convey a legal title to his share of the crop to a third per- 
son, before an actual division and appropriation. 


And the owner of the land, who made the contract, is not estopped to deny 
the right of such assignee to recover at law. 


The cases of the State v. Jones, 2 Dev. & Bat., 544, and Fortescue v. Satterwhite, 1 
Ire., 566, cited and approyed. 

_ Appeal from the Superior Court of Law of IrEepgx. 
County, at the Spring Term, 1849, his Honor, Judge 
Ellis, presiding. 

This was an action of trover, brought to recover dam- 
ages for the conversion of a parcel of oats and corn, alleged 
to be the property of the plaintiff. 

To prove property, the plaintiff offered a bill of sale, 
from one Irwin, of all his interest in the crop of corn and 
oats, then growing on the land of Samuel Hart, the defend- 
ant; executed June Ist, 1844. The said Irwin was intro- 
duced by the plaintiff and swore that he had agreed with 
the defendant to work in the crop with him in 1844, on 
the defendant’s land, and that the defendant agreed to give ~ 
him one-fifth part of all the corn and oats, that should be 
raised on the plantation during that year, and the witness 
had transferred the’ said interest to the plaintiff by the said — 
bill of sale, at the time therein specified and before any 
part of the said crop was gathered. The witness testified 
further, that he kept a hand in the crop during the year, 
and he, himself, left the country. He swore, further, that 
the oats were cut, and his share, 70 dozen of sheaves, were 
stacked to themselves in the field, and afterwards put by 
the defendant into his, the defendant’s, barn ; and that the 
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corn was put into the defendant’s crib without a division. 
The court expressed the opinion that the bill of sale did 
not vest such a title in the plaintiff, as to enable him to 
sustain this action; that Irwin’s interest in the crop was 
an executory contract and not any specific property, and 
that; being a mere chose in action, it could not be trans- 
ferred to the plaintiff. 

In submission to this opinion, the plaintiff submitted to 
a nonsuit and appealed to the Supreme Court. 


H. C. Jones, for the plaintiff. 


A contingnst interest in slaves, dependent upon one 
person’s surviving another, may pass by deed ; and the bar- 
gainee of such an interest having got possession of the 
slaves, after the contingency’s being resolved in favor of 
his bargainor by his survivorship, is not liable to answer 
in an action of trover to the wife of the bargainor. or- 
tescue v. Satterwhite, 1 Ire., 566. 

A deed of land and slaves, upon trust, to apply annually 
the rents and profit to the use and benefit of a cestut que 
trust, so that they cannot be sold or disposed of or antici- 
pated by him, ¢s assignable, and equity will decree an 
account against the trustee. Dick v. Pitchford, 1 Dev. & 
Bat., Eq. 481. . 

A lessee agrees to pay rent out of the crop while thus 
resting in contract or agreement, before any partition or 


separation is made, it is levied on and sold, and the Court 
say this sale would be good, but the inference is left from 
the language used that, had the separation or partition 
once been made, the landlord’s title would have been per- 
fected. Deaver v. Rice, D. & B., 431. 

Where one crops with another for a share of the crop, 
and after it is made, the crop is divided, the share of the 
cropper is liable to be sold by execution, though it was 
levied before the division, and though it remains in the 
crib of the owner. Hare v. Pearson, 4 Ire., 76. 
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A. assigned all his interest in wheat growing on the 
land of C., which he had sown on shares. Held, that this 
interest is assignable, and that an action for taking it 
away must be brought by the assignees, and not by the 
assignor to the use of the assignees. Carter v. James, 9 
Johns, 143. 

So many cords of wood out of a certain forest to be 
specified by the grantor; Held, that this interest is assign- 
able, for the interest vested immediately. “Rep’t 5 Co. 25; 
Oro. El., 819. 


From these cases, and the REAP recognized in them, , 


it was argued that an agreement to Aave one-half of a cer- 
tain growing crop passed an interest in the crop itself; 
that by the contract, it passed from the cropper to McNeely, 
and that when the seventy dozen of oats was stacked and 
set aside as the share of the cropper, the right of the 
cropper then became perfect and this interest would feed 
the estoppel, which was created by the contract. 


Osborne was on the same side. 
Clarke and Boyden, for the defendant. 


Pearson, J.. We concur in the opinion of the judge 
below, for the reasons given by him. Irwin, the cropper, 
had a mere executory contract, a chose in action, which — 
could not be assigned. State v. Jones, 2 Dev. & Bat., 544. 

It was very ingeniously argued for the plaintiff, that, 
yielding the question as to the corn, he was entitled to 
recover for the oats, upon the doctrine of estoppel ; for 
although the bill of sale was executed before the oats were 
cut, yet as Irwin’s share was afterwards allotted and stacked 
to itself, it thereby became vested in Irwin. This act of 
appropriation fed the estoppel, and thus the right of prop- 
erty vested in the plaintiff. 


When one sells property, which does not aden tohim, — 
32—5 
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he and his privies are estopped from alleging, that the 
vendee did not acquire the title; but the estoppel does 
not extend to third persons. If the vendor afterwards 
acquires the title, it feeds the estoppel, and vests in the 
vendee a right of property, not only against the vendor 
and his privies, but against third persons. Thus the sale 
has a double operation ; first, to conclude the parties and 
privies, until the title is acquired; and then to pass the 
right of property. Fortescue v. Satterwhite, 1 Ire., 566 
Christmas v. Oliver, 2 Smith’s. leading cases, 417, 458. 
Unfortunately for the plaintiff, there is no estoppel in this 
case. So the learning about feeding an estoppel is not 
applicable. 

Unless the party professes to have such an interest, as 
could be passed by the conveyance, if he had it, there is 
no estoppel; for the plain reason, that a matter of law 
can always be insisted on, as, that a chose in action is not 
assignable, and estoppels are restricted to matters of fact. 
In Right v. Bucknell, 2 Barn. and Ald., 278, it is said, 
“ There is no estoppel, when it is apparent, from the face 
of the deed or the averment of the party, who relies upon 
it in interest, that, according to the fundamental doctrine 
of common assurances, the deed could not have sufliced to 
_ pass the estate, which he claims to hold under its opera- 
tion.” Lord Coxe says, in Co. Lit., 352, b, “ one shall 
not be estopped, where the truth appears by the same 
instrament, as that the grantor has nothing to grant, or 
only a geoernyy" and he might have added“ or a a 
chose in action.” 


Per Curtam. J affirmed. 
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PENEL GILREATH v. JOEL R. ALLEN. 
In an action of slander, the jury may, if they please, give exemplary damages. 
The case of Duncan v. Stalleup. 1 Dev. & Bat,, 440, cited and approved. 


Appeal from the Superior Court of Law of HenpErson 
County, at the Spring Term,1849, his Honor, Judge Batley 
presiding. 


This was an action of slander. It was in proof that 
there was an action of ejectment pending in the superior 
court of Henderson county, between the present plaintiff, 
Gilreath, and one George Allen, the father of the present 
defendant: that Gilreath, in support of his title in that 
suit, relied upon a grant from the State of North Carolina 
for the land in controversy, appended to which grant was a 
certificate of survey, signed by Thomas D. Clayton, 
the county surveyor; that the defendant, shortly before 
the trial of the said suit, to-wit. in March, 1847, said of the 
plaintiff that he had better make up the suit with his 
father, before court, for, that the plaintiff had forged the 
name of the county surveyor, Thomas D. Clayton, to 
his title. The defendant offered evidence for the purpose 
of shewing, that, at the time of publishing the words, he 
wag the friend of the plaintiff; that the witness, to whom 
he spoke the words, was also the intimate friend of the 
plaintiff; that the communication was confidential, made 
in good faith, and for the sole purpose, that it should be 
communicated to the plaintiff, so that the controversy 
between them might be compromised and friendship 
restored. 
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The court charged the jury, that, if they were satisfied 
that the words had been spoken by the defendant, and 
that he meant to convey the idea, that the plaintiff had 
forged the name of Thomas D. Clayton, the county sur- 
veyor, to a certificate of survey, which certificate was 
appended to the grant for the tract of land in controversy, 
then the plaintiff would be entitled to recover, unless they 
were satisfied, that the inference of malice was repelled 
by the confidential communication relied upon by the 
defendant; that if the communication made by the 
defendant to the witness was not confidential and in good 
faith, and for the purpose alleged by him, the plaintiff 
would be entitled to recover, and the measure of damages 
was solely for them to determine; that, in making up 
their estimate, it was proper for them to take into con- 
sideration the nature of the offence charged upon the 
plaintiff, to-wit, the offence of torgery, and the mental 
suffering arising from such a charge; that if the suffering 
was great, they were to give him damages by way of com- 
pensation; that, in cases of this kind, the question was, 
how much the plaintiff was entitled to receive, and not 
how much the defendant could pay; that the damages 


should always be commensurate with the injury ; but that, 
beyond this, they had no right to add any amount to the 
damages, which the plaintiff was entitled to receive, for 
the purpose of punishing the defendant. The jury found 
a verdict for the plaintiff and asseased his damages to five 
dollars. The plaintiff obtained a rule for a new trial, 
upon the ground of misdirection in directing the jury that 
they had no right, over and above the damages, to which 
the plaintiff was entitled, to add thereto any amount for 
punishing the defendant. The rule was discharged and 
the plaintiff appealed from the judgment of the court. 


Gaither, N.»W. Woodfin and Edney, for the plain tiff. 
Baater, for the defendant. 
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Prarson, J. The plaintiff excepts to the charge of the 
judge, upon the question of damages. We think he is 
entitled to a new trial. 

It is settled in this state, that, in actions of tort, when 
there are circumstances of aggravation, juries are not 
restricted, in the measure of damages, to a mere compen- — 
sation for the injury, actually sustained, but may, in their 
discretion, increase the amount, according to the degree of 
malice, by which the evidence shews the defendant was 
actuated, the extent of the injury intended, and not that, 
which was really inflicted. Accordingly juries are told, 
in many cases, they may give exemplary damages, that is, 
such as will make an example of the defendant, or vindictive 
damages, or smart money, terms which explain themselves. 
Duncan v. Stalleup, 1 Dev. & Bat., 440, and the series of 
cases referred to in Iredell’s Digest. There is, in English 
reports and those of our sister states, an uniform current 
of decision, which dues not leave the questiou open. 

Our attention was called, in the argument, to the remark 
of Greenleaf in his treatise on Evidence, 2 vol., 242, note 
2, sec. 253. The author brings himself to the Conclusion, 
that the doctrine of exemplary or vindictive damages is not 
sustained, either by authority or principle. His argument 
is inconclusive in both particulars. It is certainly so, as 
to the authorities; end, we think, equally so as to the 
principle. Injuries, sustained by a personal insult, or an 
attempt to destroy character, are matters which cannot be 


regulated by dollars and cents, It is fortunate, that; while 
juries endeavor to give ample compensation for the injury 
actually sustained, they are allowed such full discretion as 
to make verdicts to deter others from flagrant violations 
of social duty. Otherwise there would be many injuries 
without adequate remedy. 

If juries are to be restrained, in actions of slander, to 
damages actually sustained, there can be no reason, why 
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malice, on the part of the defendant, should constitute the 
gist of the action. As malice must be proved, it is right 
that the damages should be in proportion to the degree of 
malice, and should not be restricted to a mere compensa- 
tion for the injury actually done, however short it may be 
of the injury intended, and which would have been suffered, 
had nct the plaintiff's character been too high to be 
reached by the tongue of slander. 

In this case, for instance, if the defendant, under the 
cloak of pretended friendship, attempted to deter the plaint- 
iff from the prosecution of a just claim against his father, 
by falsely alleging that the plaintiff was guilty of the 
crime of forgery, can it be right, that he should be pro- 
tected from exemplary damages, because the plaintiff's 
high character made the assault harmless. The injury | 
intended was the greater. The malice was unmitigated. 
If such assaults are tolerated, it cannot be told, how soon 
a high character may be prostrated, and, when it is, dam- 
ages will not restore it. 


Per Curiam. Judgment reversed and a ventre de novo 
awarded. 


70 
Bit. 
{ 
q 
4 
‘ 
| 
i} 
| 
| 
. 


AUGUST TERM, 1849. 


NORMENT ALEXANDER. 


WILLIAM 8. NORMENT v. ISAAC 8. ALEXANDER. 


A bail, against whom a seire facias has been issued, cannot avail himself 
of the defense, that his principal*has been arrested on a ca. sa., at the 
instance of anvther person, and discharged under the insolvent debtor's law. 


The cases of Orain v. Long, 3 Dev., 571, and Granbery v. Pool, 3 Dev., 156, cited 
and approved. 


Appeal from the Superior Court of Law of Mzoxtensure 
County, at a Special Term in November, 1846, his Honor, 
Judge Pearson, presiding, 

Thisisa scire facias to subject bail. At the return 
term the defendant pleaded specially, that Mareus 8. 
Alexander, his principal, was arrested ona ca. sa, at 
the instance of _...... and was 
duly discharged as an insolvent debtor, having previously 
given the plaintiff in this action proper notice. To this 
plea there was a demurrer, which,upon argument, was 
sustained, and the plea overruled. The defendant 
appealed. 


Boyden and Wilson, for the plaintiff. 
Osborne and Alexander, for the defendant. 


Nasu, J. We concur in the judgment of his Honor, 
who tried the cause below. The discharge of the princi- 
pal, under the insolvent debtor’s law, was not a discharge 


of the debt. Its only effect was to exempt the body of the 


debtor from an arrest, atthe instance of that plaintiff or 
any creditor duly notified, upon their subsisting debts, 
leaving his property, subsequently acquired, still liable. 
Crain v. Long, 3 Dev., 371. This proteetion, however, is 
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personal to the debtor. He may or may not avail himself 
of it, at his pleasure. In this case, there was nothing to 
prevent the bail from surrendering the person of his 
debtor, in discharge of himself. For the defendant might 
arrest him to acquit himself of his liability, The obliga- 
tion, into which the defendant entered, when he became - 
the bail of Marcus S. Alexander, was, that, if he, the 
principal, did not surrender himself, or -pay the judg- 
ment which might be rendered against him, the bail 
would pay it, or surrender the body of his principal, if 
alive. Under theact of 1777, the payment of the judg- 
ment, the death of the principal or his surrender can alone 
be pleaded by the bail in bar of the action. Granbery v. 
Pool, 3 Dev., 156. The special plea in this case was no 
bar, andthe demurrer was properly sustained and the plea 
overruled. 


Per Curiam. Judgment affirmed. 


JOSEPH BROWN v. JAMES RAY. 
To make a consideration fora promise, it is not necessary, that the person, 
making the promise, should receive or expect to receive any benefit. 
It is sufficient, if the other party be subjected to any loss or inconvenience. 


' A trust or confidence reposed, by reason of an undertaking to do an act’ 
though the undertaking be entirely voluntary and gratuitous, isa sufficient 
consideration to support an action on the promise. 


Appeal from the Superior Court of Law of Yancey 
County, at the Special Term iu July, 1849, his Honor, 
Judge Caldwell, presiding. 
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This was an action on the case. 

The defendant, in March, 1846, had a crib of corn, con- 
taining twelve hundred bushels. The sheriff, by virtue of 
certain executions, levied upon the corn and sold six hun- 
dred bushels to different purchasers, in lots of one hundred 

‘bushels. The plaintiff bought three lots. After the sale 
the sheriff said to the purchasers and the defendant, that 
it was his duty to attend to the measuring and delivery of 
the corn, but that it was inconvenient for him to do so, 
and he expected that the defendant would undertake to do 
it. The defendant agreed to doit, and the corn was left 
in the crib, with the understanding, that the defendant 
would measure out and deliver to the respective purchasers 
the corn they bought, when applied for. 

Afterwards, in July, 1846, the plaintiff applied for his 
corn, and the defendant refused to let him have it; where- 
upon this action was brought. The court charged, “ that, 
to entitle the plaintiff to recover, he must not only prove 
a promise made by the defendant to deliver the corn, but 
he must also prove a consideration to support the promise.” 
The jury found for the defendant, and from the — 
on the verdict the plaintiff appealed. 


N. W. Woodfin, for the plaintiff. 
J. W. Woodfin, for the defendant. 


Pearson, J. As an abstract proposition, it is true there 
must be a consideration to support a promise, but, to make 
the charge in this case. pertinent, it must be understood 
that the judge assumed that the evidence did not show a 
consideration. In this, we think there was error, for, in 
our opinion, the evidence did show a consideration, and 
the jury should have been so charged. To make aconsid- 
eration, it is net necessary that the person, making the 
promise, should receive or expect to receive any benefit. It 
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is sufficient if the other party be subjected to loss or 
inconvenience. A trust or confidence reposed, by reason 
of an undertaking to do an act, is held to be a sufficient 
consideration to support an action on the promise; as if 
one voluntarily undertakes to deliver a cask of wine safely 
at a cellar, although he is to receive no pay for it, an action 
will lie upon the promise, if he be guilty of negligence, and 
a fortiori, if he retain the wine and refuse to deliver it. 
Coggs v. Barnard, 2 Ray., 909, 919. Lord Hox? says: 
* The owner’s trusting him with the goods is a considera- 
tion. The taking the trust upon himself is a consideration, 
though nobody could have compelled hith to undertake the 
trust. As he entered upon it, he must perform it.” : 

So, in this case, nobody could have compelled the 
defendant to undertake to measure out and deliver the 
corn, when applied for; but as the trust was reposed in 
him, and he kept the corn, and undertook to deliver it, he 
is bound to do so, and is liable to this action for refusing, 
whether be had used the corn or still had it in his crib. 

In the Janguage of Lord Hott, “ the owner trusted him 
with the goods, and he entered upon the trust.” 

But for this promise, the plaintiff would have required 
the sheriff to deliver the corn. This puts the plaintiff to 
inconvenience, and there is an expressed trust, aud am 
undertaking to do the act. If one undertakes to lead my 
horse to Statesville, and turns him loose on the road or 
refuses to deliver him, he is liable, although no compensa- 
tion was to be given; for he has entered upon the trust, 
and I have been put to inconvenience by reason of his 
undertaking. 

“ The confidence ‘induced by undertaking any service 
for another is a sufficient legal consideration to create a 


duty in the performance of it.” Smith’s leading cases, 
1 vol., 169; where the question is fully discussed in the 
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valuable notes of Mr. Smith, and of the American anno- 
tators, Hare and Walker. 


Per Curiam. J udgment below reversed, and a venire 
de novo awarded. 


GEORGE W. BROWN y. HENRY W. CONNER, et al. 


Where two defendants are sued upon what purports to be a joint bond, a verdict 
is found against both and an appeal taken to the superior court, a verdict 
may be rendered in the latter court against one only; and judgment pro- 
nounced accordiggly. 


Where there. is a Judgment in the county court against two, and one appeals, 
they both join in one appeal bond, and there is judgment in the superior 
court against one and in favor of the other, upon the verdict ofthe jury, yet 
the court may render judgment against the latter upon the appeal bond. 


The case of Jones v. Ross, 2 Car. L. Rep., 335, cited and approved. 


Appeal from the Superior Court of Law of Rowan 
County, at the Fall Term, 1847, his Honor, Judge Pear- 
son, presiding. 

This was an appeal from the county to the superior court 
of Rowan. In the coun‘y court a verdict was rendered in 
favor of the plaintiff, against both the defendants, who 
appealed to the superior court, and filed an appeal bond, 
signed by each of them and their sureties. The plaintiff 
read in evidence a promissory note, signed Conner and 
Long, which was admitted to have been signed by R. W. 
Long, one of the defendants. The plaintiff also proved 
‘that Conner and Long, as partners, carried on a public 
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house of entertainment in the town of Salisbury, called 
the Mansion House, for several years previous to the year 
1842. It was proven that, in 1842, Conner and Long sold 
the said Mansion House to one Shaver, and dissolved their 
copartnership from and after the date of their sale, and 
that the plaintiff had full notice of the dissolution, when 
he afterwards took from Long the promissory note, sued on, 
in the name of Connor and Long. The plaintiff offered 
no evidence, that the articles furnished to Long by him, 
and for the price of which this note was given, had been 
furnished before the dissolution of the firm of Conner aad 
Long, and before he had notice thereof. The defendant 
moved that the plaintiff be nonsuited, because of the vari- 
ance between the allegation of a note signed by Conner 


and Long, and the proof of a note signed by Long alone, . 


and not by Conner, or by Long as the agent of Conner. 
The question was reserved by the court, with leave to move 
to set aside the verdict and enter a nonguit. The jury 
found a verdict against Long and in favor of Conner. 

The plaintiff's counsel, thereupon, moved for judgment 
against the said Long upon the verdict, and against the said 
Conner and one T. R. Rouche, upon the appeal bond. The 
defendant’s counsel resisted the judgment on the appeal 
bond, insisting, that, so far as Conner was concerned, he 
had prosecuted his said appeal with effect. 

Afterwards the court was of opinion, that the plaintiff 
having commenced his suit jointly against Conner and 
Long, having obtained a joint judgment and _ verdict 
against them in the county court, and compelled them to 
give a joint appeal bond, must be taken to have made his 
election to proceed against them in a joint action, and 
could not now elect to proceed against Long alone. 


Whereupon, on the question of nonsuit reserved, the court, 
was with the defendants, and ordered the verdict to be set 
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aside and a nonsuit entered. From this judgment the 
plaintiff appealed. 


H. C. Jones, Clarke and Boyden, for the plaintiff. 
Osborne and Craige, for the defendant. 


Nasu, J. The judginent below is erroneous and must — 
be reversed. The action was in the county court of 
Rowan, upon a promissory note, purporting to be executed 
by both the defendants. A verdict was rendered against 
both, and both appealed to the superior court, and united 
in the appeal hond. On the trial in that court, the jury 
found a verdict for the defendant Conner, and against 
Long, subject to the opinion of the court upon a question 
of law reserved. The plaintiff moved for judgment 
against Long upon the verdict,and against Conner and the 
surety, for the prosecution of the appeal, upon the appeal 
bond. The latter motion was opposed by Conner’s counsel 
as to him, on the ground that he had prosecuted his appeal 
with effect. The presiding judge, being of opinion with 
the defendants upon the point reserved, directed the ver- 
dict to be set aside and a nonsuit to be entered; thereby 
declaring that the plaintiff was not entitled to the judg- 
ment asked. If he was entitled to either, there was error 
in the opinion, and there must be a judgment for the 
plaintiff. The only question upon which our opinion is 
required is, as to the motion against Conner upon the 
appeal bond. The action was a joint one upon a joint 
contract, and in the county court the verdict and judg- 
ment were against both defendants. In the superior court 
the trial was de novo, and there the jury severed the 
defendants by rendering a verdict for Conner and 
against Long. This is certainly against the rule of the 
common law, and would be erroneous. 1 Arch. N. P., 57; 
but it is authorized by the express provision of the act of 


. 


IN THE SUPREME COURT. [32 


BRowN 0. CONNER. . 


1777, Rev. Stat., ch. 31, sec. 88, and was so decided in 
Jones v. Ross, 2 Car. L. R., 335. The jury then were 
authorized to find the verdict they did, and, upon such 
finding, the act declares, judgment shall and may be ren- 
- dered accordingly. The defendant, Conner, however, says, 
that judgment ought not to be rendered against him 
because he has prosecuted his appeal with effect. Has he 
so done? We think not. The appeal was a joint one, 
and the defendants both executed the appeal bond. This 
bond is in the usual form. After reciting the judgment in 
the county court, and the appeal, it proceeds, “ now, there- 
fore, if the said Richard W. Long and Henry W. Conner 
shall stand to, abide by, and perform such judgment as the 
court shall render in the premises, &c.” All the obligors 
are bound to perform the judgment the superior court may 
render; and the bond was taken in reference to the law, 
existing at the time of its execution. By the law, the 


jary were at liberty to find such a verdict as they did, and, 


upon such finding, the plaintiff was entitled to judgment 


upon the appeal bond against the defendant Conner, and . 


the surety Rouche. They were the sureties of Long, that 
he should prosecute his appeal with effect. The defend- 
ant Conner, then, could not, under this bond, have _prose- 
cuted his appeal with effect, when a verdict was rendered 
against his co-defendant, Long. The judgment must be 
reversed, and judgment against Long, upon the verdict, 
and judgment upon the appeal bond against all the 
defendants on the appeal bond. 

Per Ovriam. Judgment accordingly. 
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WILLIAM A. WALLACE v. THOMAS DOUGLAS. 


In an action under the act of assembly, Rev. Stat., ch, 70, giving a penalty 
of fifty dollars against the owner of a dog, if he has good reason to believe 
he was bitten by a mad dog, and neglects or refuses to kill him immedi- 
ately, itis not necessary to prove that the biting dog was in fact mad: it 
fs sufficient if the owner of the dog had good reason to believe he was 
mad. 


Appeal from the Superior Court of Law of Casarrus 
County, at the Spring Term, 1849, his Honor, Judge Mite, 
presiding. 

This was an action of debt, originally brought by a - 

warrant before ajustice of the peace. It was brought 
to recover the penalty of fifty dollars, which the plaint- 
iff alleged had been fowfeited by the defendant, under 
the 70th chap. Rev. Stat., entitled “An Act concerning 
- Mad Dogs.” 
The plaintiff introduced innit testimony, tending to 
shew, that a certain dog, belonging to the defendant, 
had been bitten by a mad dog, and that the defendant, 
knowing this, neglected and refused to kill his dog immedi- 
ately. The defendant introduced a -number of wit- 
nesses for the purpose of shewing, that his dog had newer 
been bitten by a “mad dog,” and that, if his dog was 
bitten, as alleged by the plaintiff, the defendant had no 
knowledge of it. 


The court instructed the j jury, that, if they believed shai 
the defendant’s dog had been bitten by a“ mad dog,” and 
the defendant knew it or had good reason to believe it, 
and still neglected or refused to kill his dog, then they 
ought to return a verdict for the plaintiff. But, until they 
were satisfied that the dog, which bit the defendant’s dog, © 
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was a “mad dog,” they should not give the plaintiff a - 
verdict. 

The jury returned a verdict for the defendant, and on 
a motion for anew trial, the plaintiffs counsel insisted, 
that the court ougbt to have charged the jury, that, if 
even the dog, which bit the defendant’s dog, was not a 
“mad dog,” yet, if the defendant had good reason to think 
so, he was liable for not killing his dog immediately. 

The new trial was refused, and, from the judgment on 
the verdict, the plaintiff appealed. 


Barringer and H. C. Jones, for the plaintiff. 
Osborne, for the defendant. 


Pxarson, J. This was debt for the penalty of fifty dol- 
lars, for refusing to kill a dog, which the defendant had 
good reason to believe was bitten by a mad dog. It was 
in evidence, that the defendant™ knew that his dog had 
been bitten by a dog, alleged to be a mad dog. 

The judge charged the jury, that unless they were sat- 
isfied, that the dog, which bit the defendant’s dog, was a 
mad dog, the plaintiff was not entitled to a verdict. 

To this part of the charge the plaintiff excepts, and we 
think there was error. 

The statute does not merely require, that a man should 
kill his dog, if he has good reason to believe him to be 
mad ; but he is required to kil] him, “if he has good rea- 
son to believe that he has been bitten by a mad dog.” 
The law makers intended to guard, both against positive 
danger, andthe apprehension of danger, such as would 


be excited in any neighborhood, where it was known that 
a dog was permitted to live, that was supposed to have 
been bitten by a mad dog, orthat had been bitten by a 
dog, sup to bemad. The statute uses the words— 
“ good reason to believe he has been bitten by a mad 


.’ This is a compound proposition. It embraces two 
po propos 
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facts: one, the dog was bitten; the other, the biting dog 
was mad. We think the words, “good reason to believe,” 
apply to both facts. Ifa man knows that a dog is mad, 
and has good reason to believe that this dog has bitten his 
dog, then he has good reason to believe that his dog has 
been bitten by a mad dog. So, if a man knows that his 
dog has been bitten by a dog, which dog he has good 
reason to believe was mad, then he has good reason to 
believe that his dog was bitten by a mad dog. How it 
would be, if both facts, embraced in the proposition, were 
left uncertain, that is, if the defendant had good reason to 
believe that his dog was bitten, and had good reason to 
believe that the dog which bit him was mad, we are not 
called on in this case to decide, for here the fact of the 
biting is admitted, and the only question was, whether the 
defendant’s having good reason to believe that the biting 
dog to be mad was snfficient, or whether it must be proved 
that he was actually mad. We think one of the two facts 
being established, and a good reason to believe the other 
to be true, is sufficient to fall within the words and mean- 
ing of the statute. 


Per Curiam. Judgment and venire de novo. 
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v. HOWELL. 


DOCTOR C. HOWELL v. EVAN 8S. HOWELL. 


In an action of slander against the defendant, for charging the plaintiff with 
perjury, in swearing on a certain trial, that “he knew the character of B., 
and would, from his general character, believe him on oath,” it is competent 
for the plaintiff, in answer to a plea of justification, to prove by witnesses 
that they also would believe B. on oath from his general character. 


The case of the State v. Boswell, 2 Dev., 209, cited and approved. 


Appeal from the Superior Court of Law of Henprrson 
County, at the Spring Term, 1849, his Honor, Judge 
Bailey, presiding. 

This was an action of slander. The defendant charged 
the plaintiff with committing perjury in this: that, upon 
‘a certain trial, he sw re “ that, from the general character 
of one Brady, he would believe him on oath, and that he 
was well acquainted with his general character.” To sus- 
tain the plea of justification, the defendant proved, that, a 
short time before the trial referred to, the plaintiff said, 
that Brady’s character was so bad, that nobody would 
believe him; and the defendant called several witnesses, 

« Who swore, “that Brady’s character was desperately bad, 
and they would not believe him on oath.” The plaintiff 
called one McWhite, who swore, that he was well 
acquainted with the general character of Brady; that it 
was tolerably bad. The plaintiff then asked the witness, 
if, from the general character of Brady, he would believe 
him on oath? This question was objected to by the 
defendant, and the court refused to allow the witness to 
answer. 
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To this the plaintiff excepted, and a verdict having been 
rendered for the defendant, the plaintiff appealed from 
the judgment thereon. . 


Henry and J. W. Woodfin, for the plaintiff. 
NV. W. Woodfin and Baxter, for the defendant. 


Pearson, J. We think there was error in rejecting the 
testimony offered. That the question is proper in the 
abstract, is settled by the case of Zhe State v. Boswell, 
2 Dev., 209. In. fact the perjury charged and which the 
defendant attempted to prove in justification, was an answer 
to this very question. After the jury had heard from 
witnesses, called by the defendant, that, from Brady’s 
general character, as they believed it to be, they would 
not believe him on oath, it was clearly right that the plaint- 
iff should be allowed to prove, by other witnesses, that 
from Brady’s general character, as they believed it to be, 
they would believe him.on oath.’ This wasthe very point, 
upon which the plea of justification turned. 

The defendant says, that his being allowed to ask 
improper qnestions, without objection, was no reason why 
the plaintiff should be allowed to do so, when objection 
was made. That is true; but it assumes that the question 
was improper, whereas we think the question was proper 
and pertinent, and bore upon the verygist oftheissue. For, 
if the plaintiff was able to call one or more witnesses, who™- 
would swear, that they were acquainted with the character 
of Brady, and that, from that general character, they 
would believe him on oath, it is hard to conceive, how a 
jury could say, that the plaintiff had sworn knowingly and 
corruptly false, unless they believed the witnesses, called 
by him, also swore falsely. ; 


Per Curtam. Judgment reversed and vengre de novo. 
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DOCTOR C. HOWELL and wife v. EVAN 8. HOWELL. 


In an action of slander, where it appears that the defendant was drunk when 
he uttered the words, this may go in mitigation of damages, as tending to 
rebut malhce. But where it appears he repeated the charge, both when 
drunk and when sober, on public and private occasions, his being drunk at 
the particular time alleged is no reason for abating the damages. 


Appeal from the Superior Court of Law of Hznprrson 
County, at the Fall Term, 1848, his Honor, Judge Manly, 
presiding. 
This was an action of slander for words spoken of the 
female plaintiff, wife of the other plaintiff. The proof 
was, that the defendant spoke the words of the female 
plaintiff, as charged, on many occasions, public and private, 
; ' sometimes when he was sober, most frequently when he 
; was excited by spirituous liquors. And the court instructed 
"i the jury, that his intoxication was nota legal extennation ; 
i" and such damages, as they might think otherwise proper 
_ to give, ought not to be abated on that account. To this 
i portion of the court’s charge the defendant excepted, and, 
i a verdict being found for the plaintiff, the defendant 
th appealed from the judgment thereon. 


J. W. Woodfin and Henry, for the plaintiffs. 
Baxter, N. W. Woodfin & Gaither, for the defendant. 


Pearson, J. Under the circumstances, we think there 
was no error in the court below. If one, in a passion, 
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speaks slanderous words and does not repeat them after- 

' wards, his being in a passion is a circumstance to mitigate 

the damages; because as juries are allowed to give dam- 

ages, not merely by way of compensation, but for the pur- 
pose of making an example, and punishing in proportion | 
to the degree of malice, the fact of being in a passion and 

not repeating the words afterwards, ought to have a marked 

bearing upon the amount of the damages. Gilreath v. 

Allen, decided at this term. So, if one, being drunk, 
speaks slanderous words and does not repeat them when 

sober, his being drunk is a circumstance to mitigate the 
damages, because it tends to rebut the presumption of 
“ malice,” and the words of a drunken man are not usually 

attended to, and, therefore, are not much calculated to 

injure. But when the slanderous words are spoken on 

many occasions, public and private, when the defendant 

is sober as well as when he is drunk, on some of the ocea- 

sions, when the words are spoken, instead of tending to 
rebut the idea of “ malice,” this tends to shew, that the 

defendant’s heart is boiling over with malice, and cannot, 

in any point of view, be allowed as a reason for abating 
the damages, which the jury would otherwise think proper 

to give. ‘ 


Per Curiam. Judgment below affirmed. 
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J. M. SMITH, Ex’r, &c. v. NAOMI LEEPER. 


To repel the statute of limitations, a promise to pay must be proven, either 
express or implied. 

The law will imply a promise, when there is an acknowledgment of a subsist- 
ing debt, unless there be something to rebut the implication. : 

If one pays a debt in part, the law implies a promise to pay the balance, in the 
absence of any circumstance to negative such a promise. 

When a copy of an account was shewn to the defendant, and she said “she 
had no money, but would call in a few days and settle it,” that “she did not 
intend to cut him out of it”; Held, that this was an explicit acknowledg- 
ment of a subsisting debt, from which a promise to pay might be implied, if 
indeed there was not evidence of an express promise. 


The case of Peebles v. Mason, 2 Dev., 967, cited and approved. 


Appeal from the Superior Court of Law of Gaston 
County, at the Fall Term, 1848, his Honor, Judge Moore, 
presiding. 

This was an action of assumpsit, commenced before a 
justice of the peace, in March, 1848, and brought by 
appeal to Gaston superior court of law. On the trial the 
plaintiff introduced a witness, and shewed him the 
account, for the recovery of which this suit was brought. 
After the witness had examined the account, he stated, 
that he drew it off from the account book of the testator, 
before his death, for the purpose of having a settlement 
with the defendant—that he went with the account to 
the house of the defendant, and made known to her the 
object of his visit. She requested the witness to hand 
the account to her son, who was present, and knew more 
about the work charged in the account than she did. 


The witness handed the account to the son, who read 
over each item in the account in the hearing of the defend- 
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ant, and neither the son nor‘the defendant made any objec- 
tion to any charge in the account, until the son came to a 
charge for “ironing a wagon.” This charge the son said 
was too much, and some Conversation then took place, 
in relation to the said charge, between the witness and the 
son of the defendant; during which conversation the 
defendant remarked to the witness, that she would settle 
it with the testator of the plaintiff. No item of the said . 
account was read by the son of the defendant, after the 
charge for ironing the wagon. The son of the defendant did 
not read out the prices of any of the items, except the one 
for work upon the wagon, nor was the total amount of the 
account made known to the defendant. It was in proof 
that the defendant was an unlettered person, and could 
not read writing. The last item of the account was in 
1841. A few days after the witness had called upon the 
defendant, as above stated, he called upon her again, with 
the same account, and requested her to settle it. She 
stated that she had no money then; that she would come 
shortly and settle with the plaintiff’s testator, as she 
thought she and the old man could settle better than she 
and the witness; that she would have called, when she 
passed the old man’s house a few days before, but it was a 
wet day; that she did not intend to cut him out of it. At 
this last visit, the witness did not shew the account. These 
conversations all took place within three years before the 
commencement of this suit. Upon this evidence, the 
defendant’s counsel insisted there was no ev:dence to take 
the case out of the statute of limitations. The presid- 
ing judge being of this opinion, the plaintiff ‘submitted 
to a judgment of nonsuit and appealed. 


Guton, for the plaintiff. 
Lander, tor the defendant. 
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Pearson, J. Torepel the statute of limitations, a prom- 
ise to pay must be proven—either express or implied. 
The law will always imply a promise, when there is an 
acknowledgment of a subsisting debt, unless there be 
something to rebut the implication. If one pays a debt in 
part, the law implies a promise to pay the balance in the 
absence of any circumstance to rfegative such a promise. 

This being the general rule, the question is, whether 
there was evidence to bring this case within its operation. 
The judge below thought there was not. We have come 
to a different conclusion. 

A copy of the account was shown to the defendant and 
she was requested to settle it. She said, “she had no 
money, but would call in a few days and settle it with the 
old man. She did not intend to cut him out of it.” The 
defendant had a direct reference to the account, which 
was drawn off and handed to her; and, although, at the 
‘first conversation, there was some objection made to the 
price of ove item, we think there was an explicit acknowl- 
edgment of a subsisting debt, from which a promise to pay 
will be implied ; if, indeed, there was not evidence of an 
express promise, having sufficient certainty to support an 
action, by aid of the maxim, “7éd certum est, guod cer- 
tum reddi potest. : 

The direct reference to the stated account distinguishes 
this from Peebles v. Mason, 2 Dev., 367, and benngr it 
within the rule laid down in that case. 


Per Curtam. Judgment of nonsuit set aside and venire 
de novo. 
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WILLIAM 8. NORMENT v. ANN JOHNSTON. 


In an action by a surviving partner for a debt, alleged to be due to the firm 
the defendant cannot avail herself of a debt due to her by a deceased 
member of the firm, though the contract between the Jatter and the 
defendant was, that the debt, being for the board of this partner, should be 
paid out of the store, in which the plaintiff and the defendant were copart- 
ners. 


The cases of Hogg v. Ashe, 1 Hay., 471: Cotton v. Evans, 1 Dev. & Bat. Eq., 284, 
and Weed v. Richardson, 2 Dev. & Bat., 535, cited and approved. 
Appeal from the Superior Court of Law of Mrcxixn- 
sure County, at the Special Term in July, 1849, his Honor, 
Judge Bailey, presiding. 

This is an action in assumpsit for goods sold and deliv- 
ered to the defendant, by the firm of C. T. Alexander and 
Company, of which the plaintiff is the surviving partner. 


- The defendant admitted the plaintiff's account, and the 


only question on the trial was, whether, upon non assump- 
sit, the plaintiff's demand was not to be considered as paid, 
or whether the defendant had not a counter-demand, which 
which was available upon her plea of set-off. To raise © 
the point, the defendant gave evidence, that the other 
partner, Alexander, was the manager of the business, and 
boarded with the defendant, and that it was agreed between 
them, when Alexander began to board with her, that the 
defendant might and should take goods from the store of the 
firm for the board ; and that, accordingly, the defendant pur- 
chased the goods in question and they were charged to her 
on the books of the firm, and that, while she was making 
these purchases, Alexander boarded with her until his 
death, at which time the amount due for the board 
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exceeded the amount due for the goods. The court directed 
the jury, that the plaintiff was entitled to recover, without 
any deduction for Alexander’s board. There was a ver- 
dict accordingly, for the plaintiff, and from the ie ans 
thereon the defendant appealed. 


L. C. Thompson, for the plaintiff. 
Bynum and Alexander, for the defendant. 


Rurrix, C. J. Undoubtedly there was nothing to ena- 
ble the court to hold, that the debt to the plaintiff had 
been extinguished by a payment: There had been no set- 
tlement between Alexander and the defendant, no entry 
on the books of the firm of a credit to the defendant’s 
account for the amount of the board, nor even an account 
rendered to Alexander. It is a case merely of accounts 
on each side, with this material circumstance affecting 
the present question, that the account, which the defend- 
ant owes, she owes to the firm of C. T. Alexander and 
Company, while that due to her is an account against 
C. T. Alexander alone. If Alexander were living and the 
suit had been brought by both of the partners, this 
demand against one of them clearly could not be set off; 
much less can it be, when the person, against whom the 
’ defendant has the demand, is dead, and the suit is brought 
by the surviving partner. Indeed, so completely does 
the debt, contracted to the firm, belong to the surviving 
partner, that the law treats it as altogether his in proprio 
jure, and admits a debt against him to be a good set off, 
in an action by him as surviving partner. Hogg. v 
Ashe, 1 Hay., 471. But it is argued for the defendant, 


that, under the agreement with Alexander, she has a 
right to charge the board to the firm, and that, therefore, 
it is a good set off. The Court, however, holds the law 
to be otherwise. The debt is apparently that of Alex- 
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ander alone, as it was for his personal expenses; and 
there is no suggestion, that, by the agreement between 
the partners, the firm was to -oe liable for his board, nor 
that the defendant had any reason to think so, save only © 
that Alexander himself engaged with her, that the firm 
should be liable for the board, provided she would take 
goods out of the store for it. That was not sufficient to 
bind the other member of the firm ; for it is nothing more 
nor less than the case of one partner giving the guaranty 
of the firm for his own debt to a person, who knew it 
tobe his own debt. It has been so often held, that, by 
itself, that fact is conclusive of the bad faith of the 
partner thus pledging his partners for his separate debt, 
and also of the bad faith or gross negligence of the per- 
son taking it, which prevents the firm from being bound, — 
that it is only necessary to refer to one or two cases, in 
which the doctrine has been discussed. Cotton v. Hvans, 
1 Dev. & Bat. Eq., 284; Weed v. Richardson, 2 Dev. 
& Bat. 535. Therefore the assumption of Alexander to 
give to the defendant the security of the firm, for a debt 
he was about contracting ‘with her on his own account, 


afforded to her, of itself, no just reason to believe, that he 
had authority from his partner to do so, but on the con- 
trary, was evidence to her, that he was abusing his gen- 
eral authority to use the name of the firm. Beside the 
mere fact, that Alexander made the agreement with the 
defendant, there is nothing in the case tending to shew, 
that Norment gave Alexander a previous authority thus 
to use the partnership effects and guaranty, or subse- 
quently approved of it. No communication of the agree- 
ment seems to have been made tothe plaintiff,nor does 
any entry of a credit of the board, from time to time, 
appear in the books, nor other matter in the course of the 
dealings between Alexander and the defendant, or 
between the partners themselves, from which it can be rea- 
sonably inferred, that Norment had notice, that the other 
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partner was pledging the whole firm, instead of his 
share of it, for his individual debts. The conclusion is, 
that the plaintiff is not liable for the debt to the defend- 
ant, and the judgment must be affirmed. 


| Per Curtam. Judgment affirmed. 


FIDELIS SLUDER v. RICHARD WILSON. 


A. charged B. with perjury, in swearing before a single justice to the fol- 
lowing affidavit, viz.: “ A. has a certain cow in his possession, that belongs 
to him, the said B.; and the description is red sides, with some spots and 
unmarked”; Held, that the words w@re not actionable in themselves, as the 
declaration did not aver, nor the proof shew, that the oath was taken ina 
proceeding, in which an oath could be judicially administered. 


The case of Brown v. Dula, 3 Murp., 574, cited and approved. 


Appeal from the Superior Court of Law of BuncomBe 

_ County, at a Special Term in July, 1849, his Honor, Judge 

Caldwell, presiding. 

l This was an action of slander, and the case was as fol- 
lows: The plaintiff made an affidavit before a justice of 
the peace, “that Richard Wilson had a certain cow 
in his possession, that belongs to him, the said Sluder; 
and the description is, red sides, with some spots and 
unmarked.” In speaking of this affidavit, the defendant 
- said of the plaintiff, that he had sworn to a lie; and for 
speaking these words, this action was brought, and tried 
on the general issue. On the trial, the plaintiff proved 


4 oy 
| 
| 
| 
| 
| 
4 


N. C.] AUGUST TERM, 1849. 


SLUDER v. WILSON. 


the speaking of the words and produced the affidavit, in 
reference to which the words were spoken, and he offered 
no other evidence. Thereupon the court held, that the 
action could not be maintained, and gave judgment of non- 
suit, from which the plaintiff appealed. 


J. W. Woodfin, for the plaintiff. 
Bazter, for the defendant. 


Rurrin, C. J. The words are clearly not actionable in 
themselves, as they do not import a charge of perjury. To 
make them amount to such a charge, it is necessary the 
declaration should state, and the proof shew, a proceeding, 
in which an oath could be judicially administered, so as to 
constitute false swearing therein a perjury. Brown v. 
Dula, 3 Murp., 574. To bring this act within the rule, the 
counsel for the plaintiff referred to the act concerning 
Strays, Rev. Stat., ch. 112, by the 4th section of which, 
the ownerf a beast, which has beer taken up and entered 
as an estray, may, within twelve months after the appraise- 
ment, prove his property before the ranger on his own oath, 
so as to entitle him to recover the beast from the person 
who took it up. But that does not help the plaintiff, as he 
gave no evidence, that the cow was an estray or had been 
taken up as such; so that it did not at all appear, that 
the affidavit was given for the purpose, or in a proceeding 
of the kind, provided for in the act. As far as appears, 
the oath was not at all required nor authorized by the law, 
but was merely voluntary; and therefore in taking it, 
the plaintiff could not be guilty of perjury, and, conse- 
quently, in saying that the oath was false, the defendant 
did not impute to the plaintiff the crime of perjury. 


Curiam. Judgment affirmed. 
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ELDRIDGE BURNET v. SAMUEL DAVIDSON. 


An action on the case will not lie at the instance of A. against B., for bringing 
a covinous action against a third person for a penalty, which belongs to any 
one who would sue for it, which he had incurred under a statute, in which B 
intended by his recovery in the action for the penalty, to prevent any other 
recovery, and that his own recovery should enure to the benefit of such third 


person. 


If A. had brought his action against the person incurring the penalty, and he 
had pleaded a former recovery, A. might have replied that it was by covin. 


If there be any redress for such covinous recovery, it is a public one, souene ; 
ceeded against by indictment for a misdemeanor. - 

Appeal from the Superior Court of Law of Buncomse 
County, at the Special Term in July, 1849, his Honor, 
Judge Caldwell, presiding. 

This was an action on the case, and the declaration 
contained two counts. Upon the pleadings and evidence’ 
the case appears to have been as follows: One Drury 
Burnet unlawfully set fire to the woods, whereby he 
became liable to pay fifty dollars, to the use of any person 
suing for the same, by the Rev. Stat., ch. 16, and the 
defendant, by concert with Fredric Burnet, the father of 
Drury, warranted Drury Burnet for the penalty, and got 
judgment therefor, with the intent of favoring the said 
Drury and barring an action for the penalty by the plaint- 
iff or any other person. There were the like allega- 
tions and evidence, as to another penalty incurred by one 
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John Hyatt, and a recovery therefor by ‘the defendant 
with the same intent. The declaration laid the injury to 
the plaintiff, in his being thereby hindered and barred 
from recovering those penalties from the said Drury Burnet 
and John Hyatt. It was not alleged or proved that the- 
plaintiff had instituted any suit for either penalty. Upon 
not guilty pleaded, the court instructed the jury, that the 
plaintiff could not recover, and, after a verdict and judg- 
ment accordingly, the plaintiff appealed. 


J. W. Woodfin, for the plaintiff. 
Avery, for the defendant. 


Rurrin, C. J. The Court is of opinion that the action 
will not lie. The statute, 4 Hen. 7, ch. 20, gives to one, 
suing an action popular in good faith, the replication, that 
a prior recovery pleaded was had by covin, and enacts, 
that, if the covin be found, the plaintiff with good faith 
shall have recovery and execution. That is among several 
beneficial ancient English statu:es, which were inadvert- 
ently not re-enacted in the revision of 1836, although they 
were suitable to our condition and had been in force and use 
here. The principle of the statute, however, is so mani- 
festly just in itself and so necessary to suppress fraud upon 

the law, as well as that on individuals, that, probably, it 
is proper to regard this statute, like that of 13th of Eliza- 
beth in favor of creditors, as but declaratory of the common 
law; for it would manifestly render useless all penal stat- 
utes, if convinous recoveries by friends, not enforced nor 
intended to be enforced, were allowed to protect the 
offender from an action brought in good faith. If that be 
correct, the plaintiff cannot have this action ; because it 
supposes the injury to the plaintiff to consist of being 
barred of actions for the penalties, when, upon the decla- - 
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ration, it appears he was not barred. But that point need 
not now be determined, for, admitting the recoveries to 
be a bar, as supposed, yet the plaintiff has sustained no 
extraordinary or peculiar damage, but such only as is com- 
mon to any one else. In such a case, the redress, if there 
be any, must be to the public, for the common wrong, and 
not to individuals. Covinous recoveries partyke in some 
degree of the natureof compounding action on penal statutes, 
which Mr. Blackstone classes among the misdemeanors 
against public justice, as contributing to make the laws 
odious to the people. 4 Com., 136. Hence the statute 
18th Elizabeth, c. 5, which, by the way, is also not found 
in our statute book, inflicted the severe punishment of 
the pillory, besides a fine, for that offence. As the act 
of the defendant is of that nature, and every one can say, 
with equal truth, that he is, by means of the defendant, 
barred of recoveries for the penalties in question, the law) 
cannot allow an action to any person or persons in partic- 
ular, since, for the same reason, the defendant would be 
held liable for the same sum in innumerable suits, which 
would be most unreasonable and intolerable. Williams’ 
ease 5 Rep., 73. 


Per Curiam. Judgment affirmed. 
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WESTLEY CURTIS v. JOHN SMART. 


An action for a joint battery and false imprisonment against four persons was 
tried. By agreement of counsel, the verdict, if agreed upon, was to be ren- 
dered during the adjournment of the court. The jury returned a verdict 
finding all the defendants guilty and assessing separate damages against 
each, and the clerk entered the verdict accordingly. When the court met 
after the adjournment, the jury, being informed they had done wrong, in 
assessing separate damages, were permitted to amend their verdict by find- 
ing damages against all the defendants jointly; Held, that the judge below 
acted properly in permitting the amendment of the verdict. 

Appeal from the Superior Court of Law of Buncomsr 
County, at the Fall Term, 1848, his Honor, Judge Manly, 
presiding. 

This action was against four for a joint battery and false 
imprisonment ; and, after the jury retired, it was agreed by 
the counsel on each side that the court might be adjourned 
till the next day, and that, when the jury should be agreed, 
the clerk might enter the verdict in the absence of the 
judge and the counsel. The jury accordingly informed 
the clerk that they found for the plaintiff and assessed his 
damages to thirty-five dollars against each of the defend- 
ants, and the clerk so entered it as their verdict, and the 
jury then separated. The next morning, the entry was 
read to the court and jury, and the presiding judge informed 
the jury that it was not usual to assess the damages sever- 
ally, and requested them to assess against the defendants, 
jointly, such damages as they thought the plaintiff entitled 
to recover in the whole. The jury, thereupon, consulted 
together, and assessed the damages against all the defend- 


ants to one hundred and fifty dollars, and tle verdict was 
32—7 
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amended accordingly. Judgment being rendered upon 
this verdict, the defendants appealed. 


NV. W. Woodfin and Gaither, for the plaintiff. 
Avery and Bynum, for the defendants. 


Rurriy, C. J. The Court is of opinion that his Honor 
did perfectly right. The verdict, as first rendered, would 
have authorized a judgment de melioribus damnis ; and one 
against each of the defendants for the several sums against 
them would have been enormous. Sabin v. Long, 1 Wil- 
son’s Rep., 30 ; Hill v. Goodchild, Bur., 2791. If the judge 
had been in court when the jury first came in, he would no 
doubt have informed them, as he ought, of those points of 
law, so as to let them know, that, for a joint trespass, it 
was the duty of the jury to assess damages jointly against 
all the trespassers to the full amount sustained by the 
plaintiff. He did no more as the case actually was; and 
there- was no improper alteration of the verdict. The 
truth is, there was, technically, no verdict, until the jury 
rendered it in court on the morning after the trial. It 
was not a privy verdict, because it was not rendered to 
the judge out of court. But, even if it had been, the 
jury had the right to reconsider and affirm or disaffirm 
it in open court. 3 Comm., 377.. Much more could 
they vary from an imperfect verdict like this; and espe- 
cially, to make it formally what it is evident it was 
intended substantially to be, and legally ought to have 
been. But, no doubt, the proper view of the matter is, 
to regard this as a public verdict, not because it was 
really so, but because the parties agreed that it should be 
entered after the adjournment of the court, as if it had 
been rendered and entered before the court adjourned— 
nunc pro tunc. Then, the defendants say, the clerk was 
made the substitute of the judge, and, consequently, the 
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verdict entered before the clerk cannot be altered. But 
that is not to be so considered at all. The clerk was not to 
be, and could not be, the substitute of the judge; but he 
was merely clerk, with the duty of entering the verdict 
truly, as expressed by the jury. Therefore the fair mean- 
ing to be put on the agreement of the parties is, that the 
verdict, if given while the court was adjourned, should 
finally, if it were not so done at first, be so expressed as to 
make it a valid verdict and conformable to the substance 
_and legal effect intended by the jury. We should, there- 
fore, have approved, without hesitation, of the amendment 
in this verdict, if it had been made by the presiding judge, - 
without consulting the jury. But the change was made 
by the jurors themselves, under the advice and leave of 
the judge, in furtherance of justice, and, as we conceive, 
there can be no solid objection to it. 


‘Per Curiam. Judgment affirmed. 
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JEREMIAH KING v. DAVID SHUFORD, et al. 


Notwithstanding the act of 1844, ch. 13, relating to jury trials in the counties of 
Henderson and several others named in the act, a person cannot maintain an 
action on the case for the overflowing of his land by the erection of a dam 
for a public grist-mill in the county of Henderson, without having first pro- 
ceeded by petition either in the county or superior court of Henderson, 
according to the provisions of the general law passed -in 1836. 


The cases of Mumford v. Terry,2 Law Rep., 425, and Gillett v. Jones, 1 Dev. & Bat., 
339, cited and approved. 

Appeal from the Superior Court of Law of Henprrsoy 
County, at the Special Term in June, 1849, his Honor, 

Judge Caldwell, presiding. 

This was an action on the case for overflowing the plaint- 
iff’s land by the erection by the defendant of a dam for a 
public grist-mill in Henderson county. It was brought in 
the superior court of that county; and the question was, 
whether it would lie, inasmuch as the plaintiff had not 
first filed a petition to have the annual damage assessed. 
The presiding judge held that it would not, and gave 
judgment for the defendant, and the plaintiff appealed. 


Bazter, for the plaintiff. 
NV. W. Woodfin, for the defendant. 


Rorrin, C. J. The decision of the superior court is 
sustained by the general law, Rev. Stat., ch. 74, sec. 14, 
and the case of Mumford v. Terry, 2 Law Rep., 425. But 
it is contended for the plaintiff, that the law was altered 


by the act of 1844, ch. 12, and that now there is no rem-, 
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edy for a nuisance of this kind in the county of Herderson, 
but by the common lawaction. The act in question enacts, 
“that it shall not be lawful for the county courts of Bun- 
combe, Henderson and several adjoining counties named 
to try any causes, where'a jury may be necessary, nor shall 
they summon any jury to attend them, and that all suits 
in the said counties, whether civil or criminal, shall orig- 
inate in the superior courts, and all appeals from justices 
of the peace in civil cases shall be returnable to the supe- 
rior court.” Upon these provisions, taken in connection 
with that of the Revised Statutes, which requires the rem- 
edy by petition to originate in the county court, and that 
a jury shall go on the premises to assess the damages, and 
authorizes the cognizance of it in the superior court, upon 
appeal only, and directs a trial there at bar, it is argued 
that neither the county nor superior court can entertain a 
suit by petition, and, therefore, it is inferred, as there must 
be a remedy for an admitted injury, that the one by action 
on the case lies. But the Court cannot concur in the rea- 
soning nor in the conclusion. The act of 1809 was 
intended, and has even been construed, as a highly bene- 
ficial law, entitled to a liberal interpretation. It was 
thus characterized in Gillet v. Jones, 1 Dev. & Bat., 339, 
as well as in Mumford v. Terry, and subsequent cases. 
If, therefore, the jurisdiction of the county courts over 
this subject were expressly abrogated, it would not follow, 
that the beneficial provisions, as to the method of ascer- 
taining and making the compensation due for the injury, 
occasioned to another by the erection of a mill, were to be | 
wholly lost to the country. It would rather be the duty 
of the judges to consider, that the jurisdiction of the county 
courts was transferred to the superior courts, so as to vest 


in the latter, by the union of the powers of both courts, 
the whole jurisdiction of the subject, to be exercised, as 
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4 far as possible, in the manner prescribed by the statute, 
4 and to answer the ends within its provisions. But that is 
Ul the more emphatically true, when it is observed, that the 
act in question is not a general law, but has only a local 
operation, and respects the jurisdiction of the courts of six 
counties only. For it would be wholly inadmissible to sup- 

: pose, that the legislature meant by the act, not merely tosay 
i in what courts actions should be brought in those counties, 
a but, also, that the rule of law, as to the rights and the 
q remedies of the citizens, respecting so important a matter, 
should be different there from that in all the rest of the 
i state. It is clear, therefore to our apprehension, that 
_ the citizens of those counties are not thrown back to 
3 the common law in this respect ; but that either the county 

i or superior court may, and therefore must, entertain a 
suit by petition, as prescribed by the act of 1836. 


Per Curiam. Judgment affirmed. 
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DANIEL PACE v. MEREDITH FREEMAN. 


Possession alone will maintain an action on the case at common law for over- 
flowing one’s land, and therefore is sufficient to support a petition, under our 
act of assembly, in relation to mills. 


The act of assembly of 1844, which excludes trial by jury in the county courts of 
Henderson and other counties named, refers to trials by a jury in court. A 
petition, therefore, to recover. damages for injury to one’s land from the 
ereetion of a mill-dam, must still be brought in the county courts of those 
counties. 


The cases Of Yeargain v. and, . 
Appeal from the Superior Court of Law of HenpERson . 
County, at the Fall Term, 1848, his Honor, Judge Manly, 


presiding. 


This suit was commenced by petition, in March, 1847, 
in the county court of Henderson, to recover damages for 
overflowing the plaintiff’s land, by the erection of a grist- 
mill. The petition states, that the plaintiff was seized in 
fee-simple in possession of a tract of land, containing five 
hundred acres, situate on Green River, and that about 
thirty acres thereof was river bottom ; and that the defend- 
ant built a dam across the river, and erected a grist-mill 
below the plaiatiff’s land, whereby he backed and ponded 
the water on the greater part of the thirty acres of bottom, 
80 as to render it unproductive and unfit for cultivation ; 
and it prayed that the damages, sustained by the plaintiff, 
should be enquired of and assessed by a jury on the prem- 
ises, and judgment rendered against the defendant there- 
_ for, according to the form of the statute. 
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The defendant by an answer insisted, that, by an act of 
the general assembly passed in the year 1844, the county 
court had no jurisdiction of the suit, and for that reason 
prayed that the petition might be dismissed, as if the mat- 
ter were specially pleaded. He also denied, that, by the 
erection of his mill on Green river, he had injured the 
plaintiff's land, and alleged that the plaintiff felled much 
timber into the river above the mill, which had been floated 
down in rafts and lodged in large masses, so as to throw the 
water of the river out of the channel on some parts of the 
land contiguous ; and that, therefore, the plaintiff’s loss 
arose from his own fault and not from any act of the defend- 
ant. 

Upon the hearing the court sustained the prayer of 
the petition, and awarded a suit of ad quod damnum to 
be issued, and a jury was empauelled on the premises, 
who found a verdict, on which-there was a judgment in 
the county court; and the defendant appealed. Upon 
the appeal coming on, and before the jury was charged, 
the defendant moved the court to dismiss the petition, 
because the remedy by petition had been taken away by 
the act of 1844, and the action on the case at common 
law was the only remedy; and because, if the petition 


would lie at all, the county court had no jurisdiction, but 
it should have been filed in the superior court. But the 
court overruled the motion, and had a jury empanelled 
to assess the damages sustained by the plaintiff. Upon 
the trial, the defendant objected, that the plaintiff was 
not seized in fee nor entitled to any estate in the land; 
and, for that reason, he moved the court to instruct the 
jury, that the plaintiff was not entitled to any damages; 
and the presiding judge gave his opinion, that the plaint- 
iff could not recover without shewing an estate in the 
land. The plaintiff then gave in evidence a deed of bar- 
gain and sale for the premises, made to himself by another 
person, purporting to be in fee, and furthermore that 
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he entered into the land and had been in possession for 
five years preceding the petition, claiming under the said 
deed. It was then agreed that the jury should assess such 
damages to the plaintiff, as they might think were proper, 
subject to the opinion of the court, whether the plaintiff 
had shewn such an estate or interest in the land as entitled 
him to any damages. The jury accordingly gave a verdict 
for the plaintiff for five years’ damages; but the court, 
being of opinion with the defendant on the point reserved, 
set the verdict aside and dismissed the petition. From 
this judgment the plaintiff appealed. 


NV. W. Woodfin, for the plaintiff. 
Baxter, for the defendant. 


—Rorrry, ©. J. If the question of title were at issue upon 
this record, it would yet have been erroneous to give 
judgment against the plaintiff; for possession alone will 
maintain the action at common law, and, by consequence, 
’ this by petition, which is a substitute for the former. 
Yeargain v. Johnston, Tay. Rep., 80. Indeed, it is said to 
be better not, to state a seizin in fee, nor to set forth the 
plaintiff’s title further than that he was possessed ; because, 
if an insufficient title be stated it will be fatal, or if a 
good one be stated and putin issue, it must be proved as 
stated. 2 Saun., 113, n. 1; 206, n. 22; and 207, n.24. It 
may be true that on the statute remedy in which the dam- 
ages are assessed prospectively, as well as retrospectively, 
it may be necessary to set forth a title, which will author- 
ize the damages in future, if such be claimed. But in 
reference to those sustained up to the period of the trial, 
the allegation and proof of the plaintiff’s possession alone 


are sufficient, since, as possessor merely, he has suffered 
them up to that time. Here, the possession of the plaintiff 
was alleged and proved, for more than a year before the 
suit brought and up tothe trial. Therefore, it was undoubt- 


105 


— 


POR 


IN THE SUPREME COURT. [32 


PAcE FREEMAN. 


edly wrong to dismiss the petition ; for, if it would not lie 
for those damages, one, who had a term for less than five 
years, would have no redress for an injury of this kind. 
Indeed, it deserves consideration, whether the questiou of 
title can be entertained at all before the jury; for, as the 
proceeding is summary, it seems rather to have been 
intended, and also to be most appropriate, that the interest 
of the plaintiff should be passed on by the court on the 
hearing of the petition, so as to reduce the province of the _ 
jury to the enquiry into the fact of injury and of the amout 
of damages, as specified in the writ and their oath. Butit 
is not material to enter into that matter now, as the title 
was really not in issue inthis suit. An estate in fee-simple 
in possession is directly alleged in the petition, and the 
answer dves not dispute, but, by a plair implication, admits 
it, saying that the injury to the plaintiff’s land was the 
consequence of the plaintiff's own act, in causing the river 
to overflow its banks and throw the water on his land, and . 
was not caused by the defendant's ponding his water. On 
this part of the case, therefore, the Court is of opinion with 
the plaintiff. 

Upon the other point, respecting the nature of the 
action and the jurisdiction of the county court, this Court 
concurs with his Honor. We have already had occasion, 
at the present term, in the case of King v. Shuford, (see 
ante, p: 100,) to declare our opinion that by the act of 
1844, ch. 12, the remedy by petition is not done ‘away 


with in Henderson and the other counties mentioned 
in it ; and therefore that the action on the case will not lie, 
except as provided for in the act of 1809. That reduces 
the inquiry now to the point, whether the petition is to be 
brought in the county. or the superior court. As to 
that, the language of the act of 1844 is not as clear as it 
might be, and, perhaps, upon that, by itself, we might 
consider it doubtful, whether the broad terms, “ all suits 
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whether civil or criminal, shall originate in the superior 
courts,” would not vest the jurisdiction of cases of this. 
character in those courts. It is to be remarked, however, 
‘that it is a general principle of construction, that a statute 
is never to oust a jurisdiction, but upon express words or 
a plain impheation ; and that this must be especially true, 
when, by the change of the jurisdiction, the citizen loses. 
an advantage he would otherwise have. Here the words. 
of the section, in restraint of the powers of the county 
courts, are, that they shall not summon a jury to attend 
them, nor try a cause where a jury may be necessary. The. 
obvious sense of the provision is, that there is to be no. 
jury in the county court, and, that, for that reason, that 
eourt is not to entertain jurisdiction of a suit, in the trial 
of which, in court, a jury would be requisite. That reason 
does not extend to the present case, more than it does to. 
one, in which the application ‘is for the appointment of 
four freeholders to lay off, view and value the two aeres. 
of land, for the purpose of building a mill, under the act 
of 1777. It is clear, that latter duty is yet imposed on 
the county court ; and the other case stands on the same- 
reason. For, although there must be a jury in it, they are. 
not jurors in court, but an inquest on view, and it is as. 
well to award the venire fur such ajury from the one court 
as the other, except so far as the greater frequency of the 
terms of the one may render the proceeding in it more 
speedy and less expensive. It is precisely like the case of . 
assigning and laying off dower, which jurisdiction it is 
highly convenient those very useful and respectable courts. 
should exercise, and, as we are informed, have continued 
to exercise in the counties for which the act of 1844, and 
others like it, have been passed. Another similar instance 
is an inquisition of lunacy, which is. expressly directed to. 


be issued from the county court, as a foundation for the 
appointment of a guardian by that court ; a function which 
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the superior court has only by appeal. Proceedings of 
‘any of those kinds are not spoken of, as trials by jury in 
court, but are inquests out of court, though certainly sab- 


ject to the control of the court, so far as to confer the 


authority to set them aside for good cause, as would be 
done with the report of commissioners to make partition: 
and, the like. Besides, there is a further consideration’ 
possessing much weight in determining this point. The 
act gives an inquisition on the premises, for the obvious 
reason, that it will be more satisafctory to the jury to 


judge for themselves than upon evidence; that such a 


decision will be more respected by and satisfactory to the 
parties than one made from hearing witnesses, and, at all 
‘events, that it will be less expensive than in summoning 
witnesses to court and attending there from day to day 
for an indefinite period. Of all these benefits the parties 
‘are to be deprived, ifthe original jurisdiction were estab- 
lished in the superior courts exclusively ; or, else, the ver- 
dict of the jury of view, taken by writ from that court, is 
to be set aside at the will of either party and of right, so 
as to have a trial at bar, without giving the security» 
which, upon an appeal, would be required. For we sup- 
pose it clear, that, in those counties, parties to a contro- 
versy of this kind are not to lose the bevefit of an opinion 
of a judge and his instructions to ajury on their ease ; and, 
therefore, that at all events each one must have some means 
of bringing the case to a trial at bar; if so, it must -be by 
appeal from the county court, by giving security for the per 


formance of the final judgment, as directed by the act of 
1809, or, if the county court has no jurisdiction, by demand- 
ing the verdict of the jury on the premises to be set aside, 
without assigning any cause andasa matter of right. Be- 
tween the alternatives-of having a jury of view, with a right 
of appeal to a trial at bar in the superior court on giving 
security, as in other cases; or, on the other hand, of hav- 
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ing no jury of view, or, if there were one, of having the 
verdict arbitrarily avoided by the mere will of the party, 
without paying its expense or securing the ultimate 
recovery or costs, it is not difficult to determine. It can- 
not be supposed, that the legislature were not aware of 
the conveniences and inconveniences of those several 
alternatives; and that, if the material changes in the 
proceedings, that have been pointed out, had been inten- 
ded, some provision would have been made for them. 
These considerations, added to those already drawn from 
the language of the act of 1844, lead us to the conclusion, 
that “ all suits,” in the section, which confers jurisdiction 
_on the superior courts, are to be construed in reference to. 
the previous section and méan “all such suits,” as, by 
that section, the county courts had been ousted of the 
jurisdiction of, namely, those in which there could be no 
“trial” in the court, without a jury. Therefore, upon 
the whole, the opinion of the court is, that the suit was 
rightly brought ; and that the judgment of the superior 
court must be reversed, and judgment rendered for the 
plaintiff according to the verdict. 


Per Curiam. Judgment reversed and judgment for the 
plaintiff. 


109% 
| 


IN THE SUPREME COURT. 


WALLACE 0. MAXWELL. 


JOHN DOE ON DEMISE OF MATTHEW WALLACE v. JOHN T. MAX- 
WELL. 


The doctrine of estoppel does not apply to the sovereign nor to the assignee of 
the sovereign. 


From an actual, continuous possession of land up to known boundaries for 
thirty years, the law presumes a grant to the party in possession and a title 
in those claiming under him, and the jury should so find. 


‘The occupation must be such as is consistent with the usages of agriculture, . 
such as cultivating the land, clearing new,and turning out, old fields and 
cutting timber promiscuously. 


‘The cases of Taylor v. Shepard, 4 Haw., 132; Candler v. Lunsford, 4 Dev. & Bat. 
407, and Fitzgerald v. Norman, No. Ca. T. R., 131, cited and approved. 


Appeal from the Superior Court of Law of Mecxiensure 
County, at the Spring Term, 1849, his Honor, Judge Ziiis, 
presiding. 

The plaintiff claimed the land in dispute under a grant 
from the state, issued to him in May, 1842.. The defend- 
ant proved, that one Black eultivated a part of the land 
in controversy, thirty or thirty-five years ago, and claimed 
the whole up to the boundary lines of the plaintiff’s 
grant for forty years, and cut timber from different parts 
of the premises during that time, and that the bounda- 
ries were well known in the neighborhood, and Black’s 
claim, under which the defendant claimed, was public 
and notorious. The defendant married a daughter of 
Black, and has been living upon the land, since his death, 
and is so still in possession, claiming up to the same 
boundaries. One of the cleared fields has been turned 
out, and is now an old field, and had not been cultivated 
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fourteen or fifteen years before the bringing of this action. 
The defendant offered in evidence a grant issued by the 
royal government to one Selwyn. The reading of it was 
objected to hy the plaintiff, upon the ground, that the 
defendant claimed title under the state, and could not 
prove the title in any one else. ‘fo sustain his objection, 
he gave in evidence a grant of this same land, issued by 
the state to the defendant, in June, 1842. The court 
overruled the objection, and a witness proved, that the 
grant to Selwyn covered the land described in the plaint- 
iff's declaration. The plaintiff contended first, that the 
defendant had not sufficiently proved his claim under 
Black ; 2ndly, that cutting timber on the land was not a 
sufficient possession to warrant the presumption of a grant ; 
and 3rdly, that a part of the land had been abandoned by 
turning out an old field. 

His Honor instructed the jury, that, if they believed 
that the defendant and Black had successively claimed 
the land up to the known visible boundaries, and had an 
actual adverse and continuous possession of the same, such 
as was consistent with the usages of agriculture, for thirty 
years, they ought to presume a grant and all the necessary 
mesne conveyances for the same to the defendant: That 
such possession must be by actual occupation and contin- 
uous, and accompanied by the exercise of all such acts of 
ownership over the same, as persons usually exercise on 
their own lands; that, among these acts of ownership, were 
the clearing and cultivating of new fields and turning out 


oldones, when worn out, and cutting timber promiscuously ; 
that if the defendant, and those under whom he claimed, 
had such an adverse possession for twenty-five years, and 
thence up to thirty years, to known and visible bound- 
aries, they, the jury, would be at liberty to presume a 
grant to have issued; that, if they believed the Selwyn 
grant from George the 3rd, covered the premises, then the 
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plaintiff would not be entitled to recover. There was a 
verdict for the defendant. j 

Rule for a new trial, for admission of improper testi- 
mony and for error in the charge. Rule discharged and 


appeal. 


Alexander, Wilson and Boyden, for the plaintiff. 
Osborne, for the defendant. 


Nasu, J. We concur with his Honor, the presiding 
judge, who tried the case below, both in admitting the 
testimony objected to, and in his charge. The evidence 
objected to was the grant by George 3rd to Selwyn; 
and upon the ground that the state had granted the same 
land to the defendant in June, 1842. The sovereign can 
not be estopped. It acts by agents and is a trustee for 
the people, and for their benefit the truth may always be 
shown. TZaylor v. Shuford, 4 Haw., 132; Candler v. 
Lunsford, 4 Dev. & Bat., 407, is to the same effect, with 
the additional principle, that when the sovereign is not 
bound his assignee is not. These authorities only sustained 
his Honor in this part of the case. The charge delivered 
by the court divides itself into two branches, and in each 
his Honor was correct. The first was, that as the defend- 
ant and Black had for thirty years had a continuous 
adverse possession of the land in question, up to known 
and visible boundaries, they ought to presume a grant, 
that is, that the law presumed a grant and they onght so 
to find. The case of Fitzgerald v. Norman, N. C. T. R., 
131, which is the leading case in this state, states, that 
such a possession for thirty-five years raises the legal 
presumption of a grant, and that of Uandler v. Lunsford 


cuts down the time to thirty years. Less time than thirty 
years has never been permitted in this state to raise 
this presumption of law, nor are we disposed to admit it, 
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under a shorter period. The case states, that the bound- 
aries of the tract were well known and visible; that 
Black had opened and cleared up different portions of 
the land and enclosed them, and had been in the actual 
adverse possession for.thirty years and upwards, and had 
continually claimed up to the boundaries, by using the 
woodland as his own, and that the defendant, who had 
married his daughter, had, since his death, continued the 
_ possession. Under these circumstances, if the jury believed 
them, they were instructed to find that the law presumed 
a grant. In the second place, his Honor instructed the 
jury, that if they should not be satisfied, that the posses- 
sion of the defendant and Black had continued for thirty 
years, but only for twenty-five, yet if it were a continned 
adverse actual possession for that. length of time, accom- 
panied by a continued claim of ownership, up to the 
known and visible boundaries for five years more, they 
were at liberty tofind, as a matter of fact, thata grant 
had been issued, if from the circumstances they were sat- 
isfied such was the fact. Wesee no error in this portion 
of his charge. It is in strict accordance with the 
‘ decision of this Court in this case when before us hereto- 
fore. 7th Ir., 135. This Court on that occasion said, that 
the actual possessson of Black, for twenty-five or thirty 
years, accompanied with a claim and the exercise of 
acts of ownership and of dominion up to a well-defined 
boundary, was evidence that ought to have been left 
to the jury to presume a grant of the land to Black or 


those under whom he claimed. This was done by his 
Honor in this case. His Honor was careful to tell the 
jury what he meant as to the acts of ownership which 
were to accompany the actual possession. They were 
such acts as persons: usually exercise over their own 
land—such as clearing and cultivating new fields, and 
turning out old ones, when worn out, and cutting timber 
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promiscuously. These directions were an answer to the 
second and third objections made by the plaintiff. 


Per Curr. Judgment affirmed. 


WILLIE GAITHER v. EUSEBIUS HETRICK. 


Where A. had contracted to sell certain land to B. and afterwards conveyed 
it to a trustee to be sold for the payment of his debts, and, on the day of 
sale, upon A’s. forbidding the sale, it was agreed by par.l between A., B. 
and the creditors secured by the deed of trust, that the land should be sold 
and the money arising from the sale should be subject, in the hands of 
the trustee, to the claim of the rightful owner; Held, that the trustee, 
although he had received the money, was not liable to an action of assumpsit 


by A., A. having at most but an equitable right. 


Appeal from the Superior Court of Law of CaLpwe.. 
County, at the Fall Term, 1849, his Honor, Judge Manly, 
presiding. 

This was an action of assumpsit for money had and 
received, and non-assumpsit pleaded. The case was, that 
Philip H. Benick was seized in fee ofa tract of land, and, 
in October, 1843, entered into articles with the plaintiff for 
the sale of it, and covenanted to convey it to the plaintiff 
on or before the Ist of March, 1844. On the 5th day of Jan- 
uary, 1845, Benick conveyed the same, with other lands 
and things, tothe defendant, in trust to sell for the pur- 
pose of paying sundry debts; and, shortly thereafter, the 
defeudant offered the land at public sale, when the plaint- 
iff, being present, forbade the sale. It was then agreed, 


1 
t 
7 
it 
if 
ir 
tl 
it 
hi 
pl 
he 
pr 
ve 
ur 
m 
to! 
for 


AUGUST TERM, 1849. 


GAITHER 0. HETRICK. 


verbally, between the plaintiff and defendant, and the 
creditors secured in the deed, that the plaintiff should 
withdraw his objection, and'that the land should be sold 
under the deed, and the money be subject, in the hands of 
the trustee, “ to the claim of the rightful owner.” The 
land was accordingly sold and conveyed by the trustee, and 
he received the purchase money and refused to pay it to the 
plaintiff, who then brought this action. The presiding 
judge was of opinion that the plaintiff could not recover, 
and ordered a nonsuit, from which the plaintiff appealed. 


Gaither, for the plaintiff. 
Guion, for the defendant. 


Rurrin, C.J. It is quite clear, for several reasons, that 
the action will not lie. The agreement between Benick 
and the plaintiffis merely executory, and vests no title to 
the land in the plaintiff, nor any interest, which, for 
the purpose of this action, can be recognized at law. 
Therefore, there is no consideration, on which a promise 
can be implied, to pay the price of the land to the plaint- 
iff, as being his money or the produce of his land. Bat 
if'an equitable interest in the land can be recognized 
in the plaintiff, still he cannot recover, because, first, 
the contract, being for an interest in the land, was not 
in writing and is absolutely void at law; and, secondly, 
because the plaintiff has not cancelled Benick’s bond to 
him, nor released nor assigned to the trustee or to the 
purchaser his equitable title to the land. The plaintiff 


has yet all the right in the land that he ever had. The 
price paid by the purchaser was for the legal title, con- 
veyed to him by the defendant, and it is evident, that 
under the agreement at the sale, the defendant holds the 
money as trustee, either for the plaintiff, or for the credi- 
tors secured inthe deed, as the one or the other shall be 
found to be entitled to it, as a part of the trust fund. 
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That question can be determined only ina court of equity, 
and therefore the judgment should be affirmed. 


Per Curiam. Judgment affirmed. 


DEN ON DEMISE OF JOSEPH KING v. WILLIAM BRITTAIN. 


Generally speaking, in an action of ejectment, one, who comes in as land- 
lord, is to be taken as admitting the possession of all the land. described 
in the declaration, to have been in the tenant and to be in himself. 


But when a declaration embraced several tracts, held separately by different 
tenants, the admission of possession by the landlord should be referred only 
tothe tract occupied by the tenant, on whom the process was served. 


The cases of McDowell v. Love, 8Ired., 2, and Carson v. Burnett, 1 Dev. & Bat., 
546, cited and approved. 


Appeal from the Superior Court of Law of Hrnprrsox 
County, at the Spring Term, 1849, his Honor, Judge 
Bailey, presiding. 

The lessor of the plaintiff derived title to the premises, 
claimed in this ejectment, under a justice’s judgment 
against Young Gallion. The execution was against the 
property of Gallion and Thomas B. Cook, and the levy 
was made June 25th, 1843, and returned to the county 
court. An order of sale was made at September term 
following, a venditiont exponas was issued and under it 
the sale was made to the lessor of the plaintiff. In order 
to shew title in Gallion, the plaintiff gave evidence, that 
the defendant claimed under him by virtue of a deed of 
bargain and sale, executed on the 2nd of January, 1843, 
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by Gallion to Thomas B. Cooke, who conveyed to the 
defendant. And, in order to shew the defendant to be in 
possession of the premises, mentioned in the declaration, 
the plaintiff shewed, that the declaration was served on 
one John Ballard, as the tenant in possession, and that 
Brittain was admitted defendant upon his affidavit, that 
Ballard was his tenant. The affidavit purports to be 
made, and is entitled in this cause, and also in another 
action of ejectment upon the demise of the same lessor, 
King against the said Thomas B. Cook; and upon it 
Brittain was admitted to defend in each of those cases, 
and entered into the common rule and pleaded not guilty. 
The declaration in each of the cases was for the whole 
of the land purchased by the lessor of the plaintiff, and 
described it by metes and bounds as one tract. The 
defendant then gave evidence, that Cook was in fact in 
possession separately of twenty-five acres only, being part 
of the land covered by the deed of the lessor of the plaint- 
iff and described in the declaration; and that, in the © 
action which was originally brought against Cook, the 
plaintiff had recovered that parcel and been put in pos- 
session thereof. And the defendant gave evidence further, 


that Ballard was in possession of the residue of the tract, 
namely, two hundred acres, purchased by the lessor of 
the plaintiff, and no more; and that he had never been in 
possession of any part of the parcel or tract of twenty-five 
acres, so claimed in the suit against Cook and therein - 
recovered. Upon this evidence the defendant insisted, that 
the plaintiff could not recover: First, because the plaint- 
iff had not impeached his title under the deed from Gal- 
lion, which was executed nearly six months before the 
levy of the execution against Gallion’s property, under 
which the plaintiff claims, and, under it, the defendant 
had the title to the two hundred acres, of which Wallard 
was the tenant. Secondly, that the order of sale was 
void, because the record did not shew a notice to Gallion 
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of the levy and return; and, thirdly, because of the 
variance between the judgment and execution—the former 
being against Gallion alone, and the latter against thé 
property of Gallion and Cook. It was agreed, that these 
points should be reserved and a verdict entered for the 
plaintiff, subject to the opinion of the court thereon; and 
that, if it should be against the plaintiff, the verdict should 
be set aside and a non-suit entered. 

The court, being of opinion that the plaintiff should 
be nonsuited,gave judgment accordingly, and the plaintiff 
appealed.. 


for the plaintiff. 
NV. W. Woodfin, for the defendant. 


Rurrin, C. J. As the defendant’s title to the land in 
actual possession of Ballard, being all that was claimed 
by that person, is clear, he was entitled to the nonsuit, 
unless he or the defendant Brittain is to be deemed to be 
_ also in the possession of the parcel of twenty-five acres, 
for the purposes of this action. It would be a thing to be 
regretted, if it were so ; as it is directly contrary both to 
the fact and to the understanding of the parties. It 
depends upon the construction of the affidavit of the defend- 
ant, Brittain, and of the rules made on it. Generally 
speaking, one, who comes in as landlord, is to be taken as 
admitting the possession of al] the land, described in the 
declaration, to have been in the tenant and to be in him- 
self. McDowell v. Love, 8 Ired., 502. But not always; 
for in Carson v. Burnett, 1 Dev. & Bat., 546, it was held, 


that, although the declaration covered both places, yet 
the plaintiff could not give evidence of atrespass by Mills, 
the landlord, at a place, which appeared by the plaintiff's 
own evidence. not to have been in the possession of 
the tenant, Burnett; and the reason assigned is, that it 
would bea surpriseon the landlord, if he were called on 
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to defend there for portions of the land, not in Burnett’s 
possession, and, in respect of which, no recovery could 
have been, against Burnett, by himself. So here, we 
think it would be manifestly a surprise on Brittain, if a 
recovery could be effected against him, in respect of 
either the land or the costs, upon a presumption, that he 
was defending, in this action, his possession to the small 
parcel of twenty-five acres, which never were in the pos- 
session of the tenant, Ballard, against whom this snit was 
brought, but were in the possession of Oook, against 
whom another suit was brought, in which Brittain de- 
fended for that part unsuccessfully, and upon a recovery 
made therein, the lessor is actually in possession thereof. 
But itis argued, that Brittain is to be considered as defend- 
ing for all the land described in the declaration, and 
not merely for the part held by Ballard, because the rele 


does not designate the parcel, for which he defends, as 


that in Ballard’s possession, but is general. But the truth 
is, that the rule was notdrawn out at length in either of 
the cases, and is, merely, according to our very loose 
practice, that *‘ upon the affidavit of William Brittain, he 
is admitted party defendant.” The rules are, therefore, 
to be referred to the affidavit, as explanatory of their true 
meaning. From that it is clear, that the landlord meant. 
to defend in each action for the several parcels, as such, 


which the tenants, defendants in the two actions, respect- 
ively had in possession; for it cannot be supposed, that 
either party intended the absuridty, that each of the ten- 
ants had the several possession of the whole of the land, 
atone and the same time. As the affidavit was made in 
the two cases, and, in each of them, the plaintiff sought to 
recover upon several, and not joint ousters by Cook and 
Ballard, it is absolutely certain, that those persons and 
Brittain must have understood, that the recovery was 
sought in each case for the part of the several pos- 
session of each. Oonsequently, in the, case, which was 
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brought against Cook, and which came on first to be tried, 
there was no thought of recovering therein the land 
held by Ballard, although there was just the same ground 
for doing so, that there is, in this case, to recover for the 
parcel that was held by Cook; but the recovery was in 
respect of the latter only. It is plainly against justice, 
that there should not be a second recovery for the same 
parcel against the defendant, Brittain, when no recovery 
could have been had therefor against Ballard, whose pos- 
session Brittain undertook to defend. It is an attempt to 
recover in the action against Ballard, not for the tres- 
pass committed by him, but for atrespass by Cook in a 
separate parcel, for which, indeed, there has already been 
arecovery. The case, therefore, falls within the ruling in 
Carson v. Burnett, and this point is for the defendant, 
which renders it unnecessary to consider the other points 
reserved. 


Per CurraM. Judgment affirmed. 
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P.G. BUMGARNER v. JOHN MANNEY, 


The record of the removal of a cause from one county to ancenat is not 
relevant nor proper evidence, to be submitted to do the jury on the trial of 
the case, and counsel have no right to draw any inference from it in their - 
remarks to the jury. 

Appeal from the Superior Court of Law of Liycoty 
County, at the Special Term in July, 1849, his Honor, 
Judge Dick, presiding. | 

This case originated in the county of Catawba, where 
the parties lived, and was removed by the plaintiff to the 
superior court of Lincoln. On the trial, the defendant’s 
counsel stated to the jury, that the plaintiff was not will- 
ing to try his case in the county of Catawba, where he 
lived and was known, but had it removed to the county 
of Lincoln. The plaintiff's counsel objected, that there 
was no evidence before the court, how the case got to— 
that court. The defendant’s counsel then offered to read 
the certified copy of the record of the case sent from 
Catawba. This was objected to. The court decided, that 
the record was in evidence, and that the defendant’s coun- 
sel had a right to allude to it in his remarks if he thought 
proper. Verdict for the defendant, judgment and appeal. 


Boyden, for the plaintiff: 
Craige, for the defendant. 


Nasu, J. Wethink his Honor erred. The record of 
the case was not in evidence before the jury and could 
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not be. It neither proved nor had it a tendency to prove 
any issue, which was or could be submitted to the jury. 
With the motives of the plaintiff in removing his case to 
the county of Lincoln, they had nothing todo. It would 
be a rare thing, that the law has authorized a party to 
remove a case, for the purpose of procuring a fair and 
impartial trial, if this liberty, which the law secures to 
him, is to operate the very evil the law intended to 
remedy. For what purpose was the fact of the removal 
brought to the notice of the jury? The counsel told them, 
to show them, that the plaintiff was not willing to be tried 
by those who knew him. If this was a case in which the 
plaintiff's character was in issue, the law has pointed out 
how it is to be proved; certainly notin this way. The 
remarks of the defendant’s counsel were irrelevant and 
not supported by any testimony in the case, and the only 
effect they were calculated to have was to mislead the 
jury. The court ought to have stopped the counsel, or, if 
he did not think proper to interrupt the course of his 
remarks, always an unpleasant duty, he ought to have 
instructed the jury te lay them aside entirely in makiag 
up their verdict. This however was not done, but by rul- 
ing that the record wasin evidence, and that the counsel 
had a right to remark uponit, the judge added the sanc- 
tion and weight of his authority. In this we think he. 
erred. The judgment must be reversed and a venire de 
novo awarded. 


Per Curtam. Judgment reversed and venire de novo. 
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ESTHER THOMAS v. JOHN THOMAS. 


On a petition for dower, when it appeared that the deed, under which the 
widow’s husband claimed, had been delivered, but had not been registered 
at the time of his death and could not since be found ; Held, that the hus- 
band did not die seized, and the widow had no right to recover her dower, 
at least in a court of law. ? 

The cases of Morris v. Ford, 2 Dev. Eq., 418, and Tolar v. Tolar, 1 Dev. Eq., 456, 
cited and approved. 


Appeal from the Superior Court of Law of IrepEiy 
County, at the Fall Term, 1848, his Honor, Judge Moore, 
presiding. | 

The plaintiff filed her petition in Iredell county court, 
setting forth, that she was the widow of John Thomas, 
Junior, who died intestate in 1845, leaving an infant 
daughter his only heir-at-law; that the said John died, 
seized in fee of a tract. of land described in the petition, 
and prayed that a writ of dower should issue to the sheriff 
of the said county, commanding him to summon a jury to 
set apart to her dower in the said land. The petition also 
prayed that opies of the petition should be served on 
John Thomas, Senior, and upon the guardian of the infant 
heir-at-law. The defendant, John Thomas, Senior, 
pleaded that Ae was, at the time of the death of the hus- 
band of the petitioner, seized in fee in severalty in the 
premises described in the petition. Op the trial of the 
issue, which was made up, it appeared that the defendant, 
John Thomas, was formerly the owner in fee of the prem- 
ises. The plaintiffs counsel offered in evidence a notice, 
which had been served upon the defendant, Thomas, noti- 
fying him to produce, on ‘the trial of the suit, a deed, 
which, it was alleged, he had made to the husband of the 
petitioner ; and, as the alleged deed was not produced, the 
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petitioner’s counsel offered to prove that the defendant, 
Thomas, executed a deed in the lifetime of his son, the 
said John Thomas, Junior, by which the premises, described 
in the petition, were conveyed in fee to the said John 
Thomas, Junior; that the said deed was duly delivered, 
and remained in the possession of the bargainee during his 
life, and, after his death, the defendant Thomas obtained 
possession of it. It was admitted by the petitioner's 
counsel that the deed had never been registered. This 
‘evidence was objected to, and the judge ruled, that the 
evidence was inadmissible, to prove a seizin in fee in the 
husband of the petitioner. The jury found a verdict in 
favor of the defendant, and judgment was rendered accord- 
ingly, from which judgment the plaintiff appealed. 


Avery, for the plaintiff. 
Boyden, for the defendant. 


Nasz, J. We concur with his Honor in the opinion 
appealed from. The plaintiff filed her petition to procure 
an apportionment of dower in the land set forth init. She 
states, that she is the widow of John Thomas, who was 
the son of the defendant, and that he died seized and 
possessed of:the land described in the petition. The 
defendant filed a special plea, setting forth, that his son, 
John, was not, at the time of his death, seized and pos- 
sessed of the land in controversy, but that he was. On 
the trial of the issue joined between the parties, the plaint- 
iff offered to prove, after notice to the defendant to pro- 
duce it, that the defendant had made and executed to his 
son, John, then her husband, a deed of conveyance in fee 
simple for the land; that it was duly delivered and 


remained in his possession up to the time of his death, 
when the defendant obtained possession of it, and it has 
not been since seen. The case shows that the deed never 
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was registered. This testimony was rejected. The pro- 
ceeding in this case is at law, to establish a legal right. 
The testimony rejected was not competent to that pur- 
pose. The husband, John Thomas, never was seized and 
possessed of the land, but, at the time of his death, had 
only an incomplete legal title. Morris v. Ford, 2 Dev. 
Eq., 418. Ifa widow be entitled to dower in land, to 
which the title of her husband was, at the time of his 
death, in that state, she cannot recover it at law, because, 
being incomplete at law, she cannot give legal evidence 
of his seizin. It may be, that she may have relief in 
equity, as her husband would have had. Tolar v. Tolar, 
1 Dev. Eq., 456. The equity, in that case, would be, not 
in the nature of the right, but to have the benefit of the 
legal title, which has been lost by spoliation. The relief 
‘is, a reconveyance with covenants [against intermediate 
in¢umbrances, or acts of the party; making it. Tate v. 
Tate, 1 Dev. & Bat. Eq., 23. 


Per Curiam. udgment affirmed. 
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MARTIN RICKMAN v. WILLIAM R. WILLIAMS. 


A justice of the peace, before wlioma warrant is tried, is not permitted to 
sign the name of a surety to the stay of execution, even though the person, 
whose name is signed, afterwards assents.to it and pays the judgent. 


It seems that none but the surety himself or one for him in his presence can 
sign his name to the stay of a justice's execution. 


‘When a surety signs a stay of a justice’s execution, without any request from 
the principal, and afterwards pays it, this.a mere voluntary payment and 
gives him no cause of action against the principal. 


‘The case of Weaver v. Parish, 1 Hawks., 319, cited and approved. 


Appeal from the Superior Court of Law of Buncomss 
County, at the Spring Term, 1849, his Honor, Judge Bai- 
dey, presiding. 

The plaintiff brought an action of debt on a bond, and 
the only question on the trial was,a set-off, claimed by 
the defendant. As to that, the facts were these: One 
Patillo warranted one’ David Williams and the plaintiff 
on a bond, and recovered judgment for $47.32, and the 
justice then made this entry on the warrant: “ The 
defendant prays the stay of execution and gives for security 
W. R. Williams.” The entry purports to be signed by 
W. R. Williams, the present defendant, but in fact it was 
not. The justice was examined on the trial and stated, 
that the defendant was not present at the time, and that 
he signed the defendant’s name in his* absence, but that, 
afterwards, though how long afterwards he could not 
remember, he informed the defendant, that he had done 
so, and the defendant then told him his name might stand; 
and he subsequently paid the debt to Patillo. The court 
was of opinion, that the defendant was not entitled to the 
set-off; and the defendant submitted to a verdict and 


judgment, and appealed. 
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J. W. Woodfin, for the plaintiff. 
Bacter, for the defendant. 


Rorrin, C.J. Thereis no objection to the set-off on 
the ground of a want of mutuality, although the demand 
of the defendant is for money paid for the plaintiff and 
another; for, as the contract is, in our law, joint and sev- 
eral, the defendant could sue the plaintiff separately, and 
therefore he may have the set-off, in this action by the 
plaintiff alone, instead of being put to his cross-action. 
Yet we think the judgment must be affirmed, upon the 
ground, that the defendant was not bound for the debt, 
and therefore that the payment is to be considered volun- 
tary. In order to bind a surety for the stay of execu- 
tion, the act requires, that his acknowledgment should 
be entered on the warrant and be signed by the party, 
and it has been held, that the magistrate, even upon the 
previous request of the surety, cannot sign his name in 
his absence. Weaver v. Parish, 1 Hawks., 319. It may 
well be questioned, whether a signature by any one but 
the surety personally, or at least by one in his presence, 
ean bind him, although in that case the decision was 
placed on the narrower footing, that the justice cannot 
thus blend his judicial functions with those of attorney 


for the party. For, the provision, that the acknowledg- 
ment should be entered in writing and signed by the party, 
is obviously in the nature of a statute against frauds 
and perjuries, and was intended to prevent a prejudice 
by falsehood, either to the creditor or the supposed surety. 
The law makes the acknowledgment conclusive, in 
the nature of a judgment, on which execution’ may be 
issued without further notice ; and as there are no attorneys, 
as responsible officers of the law, to whom the party 
ean give a warrant to appearfor him before the justice, 
it would seem, that the just construction of the act. 
is according to its letter, that the stay must be signed 
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by the party himself. Whether he be the person he rep- 
resents himself to be, it must be supposed the magistrate 
will generally know, or can easily ascertain, as well as 
his sufficiency in point of property. But it can hardly 
have been the intention of the legislature to impose on 
the magistrate the duty of passing on the fact or the suffi- 
ciency of the authority, given by an absent person to 
another, to enter him as surety for an appeal or stay of 
execution, and the decision thereon of the magistrate 
should be final, and bind the surety conclusively, as upon 
a judgment. for the debt. Such a construction would 
expose the supposed parties to much imposition ; or, if the 
surety could be relieved upon shewing the fraud on him, 
it would equally endanger the creditor’s rights, whose 
debt may have been lost by the delay. But, however 
that may be, the case cited establishes, that the signing 
of the surety’s name, in his absence, by the justice, is 
void ; and consequently, the defendant was under no obli- 
gation to pay the debt. Hissubsequent assent amounted 
to nothing; for it does not appear, that he saw the 
judgment or knew the amount of it, or the parties to it, 
or even that it was within the period, in which the magis- 
trate had power to receive a surety for the stay. or 
does it appear,that the defendant’s assent was given in 
the presence or with the knowledge of the plaintiff, and 
therefore no request by the principals to the defendant to 
pay the debt can be inferred; which circumstance dis- 
tinguishes this case from that cited by the defendant, 
Alexander v. Vane, 1 M. & W., 511, in which the pres- 
ence of the defendant, when the plaintiff verbally promised 
to pay the debt, was held to be an authority and request 
to the surety to pay the debt, and implied an agree- 
ment to repay it. But there is in this case, nothing to 
shew that the plaintiff had any knowledge that the 
defendant undertook in any way to pay the money, or 
that he had paid it. 


Per Curiam. Judgment affirmed. 
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EDMUND BRYAN v. W. J. T. MILLER, et al. 


When an administrator or executor, after the delay of nine months allowed 
by act of assembly, Rev. St., c. 46, sec, 26, pleads to an action the want of 
assets, he has a right to give in evidence a judgment confessed, prior to the 
time when the plea is pleaded, without regard to the priority of the time 
in bringing the suits. 


The cases of Grier v. Combs, Tay. Rep., 3%, and Hall y. Gulley, 4 Ired., 345, cited 
and approved. 

Appeal from the Superior Court of Law of Ruruzr- 
rorp County, at the Fall Term, 1848, his Honor, Judge 
Manly, presiding. 

The question on the trial.in this case was upon the 
defendant’s plea of plene administravit. The facts were 
agreed to be these: The defendants administered the 
lith day of December, 1843, and, on the same day, the 
plaintiff served a warrant on them in debt on a bond for © 
$83.51, and the justice, at the instance of the defendants, 
postponed the trial to September 11th, 1844. Upon the 
trial before the magistrate, the defendants insisted on 
their want of assets, and, thereupon, the suggestion was 
endorsed on the warrant, and, after a judgment for the 
debt, interests and costs, the justice returned the war- 
rant to the next county court, held on the fifth Monday 
after the fourth Monday of September, 1844, and the 
defendants pleaded in court fully administered, and judg- 
ments confessed on specialties, and no assets ultra. The 
defendants in fact received assets to the value of $3,852.- 
44; but, including the expenses of the administration, 
disbursed the sum of $4,129.29, in discharge of judgments 
on bonds rendered by confession prior to September, 1844, 
in suits brought after December 11, 1843. Therefore 
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the court instructed the jury to find for the defendants 
on the plea of plene administravit ; and from the judg- 
ment the plaintiff appealed. 


Gaither and Guton, for the plaintiff. 

Bynum and Baater, for the defendants. 

Rorrix, C.J. It was argued for the plaintiff, that the 
administrators’ confession of judgments, in suits brought 
after that of the plaintiff, is in effect the same thing as 
making voluntary payments to one creditor after suit 
brought by another, and therefore that it ought not to be 
allowed. But it is perfectly settled, that the executor has 
the right to make-that preference, before he pleads. 1 
Hay., 295; Grier v. Combs, Tay. R., 138. The reason 
why the executor should be enabled to do so, is well 
explained by Lord Ettensoroven in Tollput v. Wells, 1 
Mau!. & Selw., 395, and both the rule and reason were 
approved by this Court in Hallv. Gulley, 4 Ired., 345. 
_ It might, perhaps, have been doubted, whether the court 
ought to give leave to an executor to delay pleading, in 
order to give him time to appropriate the assets, so that 
he could plead safely; or whether the leave thus given 
should have the effect of working prejudice to a creditor 
first suing. But the practice on that point seems to be 
settled in England, and, at all events, in this state, it is 
expressly provided by the act of 1828, that an executor 
may have nine months to plead, and that, then, he may 
have any plea, relative to the assets, which could be 
pleaded, had the suit been instituted at that time. Rev. 
Stat., ch. 46, sec. 25. Therefore, it is clear that the plea 
in this case does not, under the statute, relate to the com- 
mencement of the suit, or any other point of time prior to 


that, at which the executor is bound to plead, after the 
expiration of thenine months. In this case, the defendants 
had, at the time of plea, paid more on the debts of the 
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intestate and the necessary expenses, than the whole 
amount of assets; and therefore the directions to the 
jury were right. 


Per Curtam. Judgment accordingly. 


THE STATE v. MATTHEW WILSON. 


Upon the trial of an issue in a bastardy case, whether or not the defendant is 
the father of the child charged to hin, it is not nos bw Pe introduce any 
testimony to shew that the child was not a bastard. 


The adjudication of that question belongs to the justices before whom the oath 
of the woman is made, andif they decide against him upon that question, he 
has a right to bring up by certiorari. 


The case of the State v. Barrow, 3 Murp., 121, cited and approved. 


Appeal from the Superior Court of Law of Catawsa 
County, at the Fall Term, 1847, his _— Judge Pearson, 
presiding. 

This is a proceeding in bastardy, in which the defendant 
was charged as the father of a child of Mary Huffman. 
At his instance an issue was made up, whether the defend- 
ant was the father of the said bastard child, or not. 

On the trial, the examination of the mother was given 
in evidence on the part of the State, and therein she 
charged the defendant to be the father. 

On the other side, evidence was then given, that the said 
Mary and one Lawson Huffman intermarried in }840 and 
lived together in Catawba county for some months, and 
that, then, the husband left his wife and went to one of 
the western states; that about the 1st of October, 1843, 
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he returned to Catawba and resided there in the vicinity 
of his wife and frequently slept in the same house with 
her, until March, 1844; but not in the same bed, except 
that on one occasion, the particular period not mentioned, 
he rose in the night from the bed in which he was lying 
and went to that in which his wife was: That in March, 
1844, the said Lawson again left the State, and had not 
been since heard of; and the said Mary remained in 
Catawba and had thechild there on the 19th of July, 1844. 
The counsel for the defendant moved the court to 
instruct the jury that upon this evidence, if believed, the 
child was deemed in law the husband’s; and, therefore, 
that the defendant could not be found to be the father. 
But the court refused the instruction ; and then informed 
the jury that, although there was such a legal presump- 
tion as that mentioned, when the husband and wife had 
opportunity of intercourse, yet it could not determine the 


issue—which was, whether the defendant was or was not — 


in fact the father—because, as to that, the law raised also 
a contrary presumption from the examination of the 
mother; and that, therefore, the question was to be deter- 
mined on those opposing presumptions and any other 
evidence, upon the matter of fact; and that they ought to 
find against the defendant, if upon the whole evidence, 
they believed that he was the father of the child. 

The issue was found against the defendant, and he 


appealed. 
Attorney General, for the State. 


No counsel for the defendant. 


Rurrix, ©. J. It is probably true that, upon the evi- 
dence of ‘access in this case, the law would presume con- 
clusively that the issue is legitimate. And it is certain 
the oath of the wife, by itself, was not sufficient, at com- 
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mon law, to bastardize her issue, so as to exonerate her 
husband from its maintenance and charge another person 
with 1t ; and we suppose that the act of 1814 has not made 
any change in that respect. But it seems to the Court, 
that those questions could not be raised in the manner 
and in the stage of the case, in which they were here 
brought forward. If they could, we are not prepared to 
say the question of paternity was not left to the jury 
properly, under the statute, upon the contrariant legal 
presumptions, aided on the one side or the other by other 
circumstances. 

But we need not consider that point, as the Court hold, 
that, on the trial of this issue, no part of the defendant’s 
evidence ought to have been heard, for the reason, that it 
was irrelevant, and, indeed, contradictory to the admission 
or implication in the issue, that the child was a bastard. 
That, we think, will be apparent upon considering the 
difference between the several questions thus presented, 
the state of the law before the act of 1814, and the altera- 
tions introduced by it. 

When it was held, notwithstanding the statute spoke 
only of single women, that the true question ander them 
was, whether the child, sought to be affiliated, was a 


bastard, and therefore that a man might be charged, as 
the father of a married woman’s child, the necessary con- 
sequence was, that he could be so charged, only when such 
circumstances were found upon competent evidence, as to 
constitute the child a bastard in law; since every married 
woman’s child is prima facie the issue of the husband. 
Hence, the mother appearing in the proceedings to be mar- 
ried, it was requisite the conviction should state the impo- 
tency or non-decess of the husband, and that it was proved 
otherwise than by the wife; as she was only competent, 
and that, from necessity, to prove the criminal conversa- 
tion, of which the child was the fruit. Of course, it would 
be open to the accused, before the justices, to offer evi- 
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dence of access or opportunity of access of the husband, and 
thereby seek to establish the legitimacy of the child; and 
it would be for the justices, upon the whole evidence 
and according to its legal weight, to determine, whether 
the child was legitimate or a bastard. If the former was 
found, as established by the proofs, the party accused was 
to be at once discharged ; and if the latter, the party was 
conclusively fixed as the father. In the first case, the 
party was necessarily discharged, although the justices 
might believe, upon the oath of the mother, that he was in 
fact the father; for the reason, that, nevertheless, the 
child could not legally be adjudged a bastard. It is, thus 
manifest, that, the first enquiry in such cases is, whether 
the child be a bastard, or not. That is preliminary to and 
altogether distinct from the enquiry, who, supposing the 
child to be a bastard, is the father? Now, it was at all 
times the course for the superior courts in England to 
re-examine, upon certtorart, orders of bastardy in such cases, 
and to quash them, when impotency or non-access of the hus- 
band did not appear in them to have been established upon 


. evidence, which was not apparently incompetent. It was 


a settled jurisdiction at common law. Rex v. Reading, 
Rep. Temp. Hardw., 19; Rew v. Rooke, 1 Wils., 340; Rew 
v. Luffe, 8 East., 193. Of course it existed here, also, as 
was distinctly stated in Barrow’s case,3 Murp., 121. There, 
a mother of mixed blood charged a white man, and the 
court said, that, independently of the act of 1814, the county 
court could not rightfully charge a person, if it appeared 
that the magistrates proceeded against law in their judg: 
ment; for that, in summary proceedings, justices of the peace 
must observe the course of the common law in raising 4 
charge against the party, giving him notice of trial and 
opportunity of defense, and, unless a statute direct other 
wise, receiving only such evidence against him as_ the 
common law approves. It is true, there is an intimation 
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that, by virtue of the act of 1814, the objection to the 
mother’s competency might be taken by plea, that she was 
of mixed blood. But it is obvious that was an inadvert- 
ency ; for, in the first place, that act gives no such issue, 
but only that the party charged. is not:the father; and, 
in the next place, it is the province of the court to decide 
every question of competency of evidence, and it cannot, 
in any case, be referred to the jury, either as to the matter 
of law or the matter of fact, on which the question of law 
is raised. The issue given by the statute had not been 
tendered in that case. The party had asked leave to 
plead that the woman was of mixed blood within the 
fourth degree. In substance, then, it was a motion to 
quash on that ground, which was overruled, and carried 
up by appeal; and the act of 1814 had nothing to do with 
the matter. Indeed, the court said expressly, that the 
party was entitled to the redress, independently of the 
act. Such having been the law, a person who was about 
to be charged improperly with the maintenance of a child 
of a married woman, with which another was already 
chargeable in law, as the father by legal presumption, had 
a direct and adequate remedy by certiorari at common 
law, or by a motion to quash in the county court, and 


an appeal to the superior court, under our statute. There 
was, therefore, no occasion for a special statute to afford 
a remedy in such a case; nor is there any ground for 
carrying the act of 1814, by construction, beyond its 
words and apparent purport, for that purpose. 

If there were no other fit remedy, then, perhaps this 
case might be deemed within the mischief, and) brought 
within the operation of the act. But as that was not-at 
alltrue, the act, although remedial, is to be confined to 
the case and the remedy mentioned in it, and not be 
extended beyond its language and o”vious scope, so as to 
embrace a case, in which there was before fit and ample 
redress. 
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The question then recurs, what are the words and pur- 
poses of the statute? The enactment is, that when a 
man is accused by a woman “of being the father of her 
bastard child, he shall be entitled to have an issue made 
up to try, whether he be the father of such child.” 
Furthermore, it makes the examination of the woman 
prima facie evidence, on the trial, against the accused. 
Since it was manifest, as already remarked, that, under 
the act of 1741, it was essential, before entering on the 
enquiry, who was to be charged asthe father of the child, 
that it should be determined, that such child was a bastard, 
so it continues to be, notwithstanding the act of 1814; for 
it is obvious that it is assumed in the latter act to have 
been duly determined, that the child is a bastard, before 
the accused tenders the issue, that he is not the father. 
Indeed, the bastardy is impliedly admitted in the issue 
itself. 1t is not, whether the child be a bastard or not. 
No such issue is given. But the act is, that one, charged 
with being the father of a bastard child, may aver that 
he is not the father of such child. That puts in issue the 
very fact of begetting the child, and nothing more. The 
man may clear himself by shewing non-access or impo- 


tency, or any other natural fact, inconsistent with his 
paternity, and, were it not for the peculiar force given by 
the statute, according to its necessary construction, to 
the examination of the woman, as evidence to the jary, 
the party might also, if practicable, give evidence that 
another person was the father, and thus, negatively dis- 
prove his own paternity. But, even in that case evidence, 
either direct or presumptive, of the paternity of the hus- 
band must, of necessity, be excluded, since it would be 
contrary to the implication, in the issue, of the bastardy of 
the child. This construction is fortified by the provision, 
which makes the examination of the mother prima 
facie evidence against the accused; that is, to support 
the issue throughort, on behalf of the State. For, if the 
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legitimacy or illegitimacy of the child be involved in the 
issue, then the evidence of the wife would not only be 
made evidence of the non-access of the husband, but, by 
itself it would be made sufficient evidence thereof, unless 
disproved by the accused. The rule of evidence, upon 
so essential a point, ought not thus to be changed by 
aside wind. It is clear, that it was not in the contem- 
plation of the legislature, and, indeed, is in opposition to 
the policy of the act, as set forth in the preamble. The © 
mischief recited is, that the oath of the’ woman was con- 
elusive evidence against the alleged father: which, 
instead of suppressing vice, had a contrary effect, by 
encouraging abandoned women in their courses with low 
and poor men, as they were able, by perjury, to lay their 
offspring to men of character and property; and, the 
remedy enacted is, that her examination should be prima 
facie evidence only. Thus it is seen, that the purposes 
of the act were to restrain the operation of the mother’s 
oath, and impair its effect under the act of 1741, and by 
no means to enlarge it by rendering it competent to a 
point, to which at common law and by that act it was 
not. Inother words, the act was made for the relief of a 
man falsely accused, and intended to enable him the bet- 
ter to defend himself by disproving the woman’s oath 
that he begat a child by her, otherwise proved to be a 
bastard—and not to give such an effect to her oath, as to 
make it in itself evidence, much less prima facie evideuce, 


of the bastardy of the child. Then, whether regard be 
had to the state of the law previously, or to the language 
or policy of the act of 1816, the conclusion is, that the ille- 
gitimacy of the child is assumed and admitted in the issue 
tendered by the defendant, and, therefore, that it 
was not competent for him to give evidence, on the trial 
of the issue, of the husband’s access, or of any other fact 
tending to establish the legitimacy of the child. In the 
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issne he put himself on the fact, that he is not, while the 
State affirme that he és, the father of the child. 

It will be readily perceived, that this determination 
acknowledges the right of the man charged, to insist, that 
the child is legitimate, and so, that he cannot be saddled 
with the maintenance; and that it only excludes him 
from so insisting upon the trial of the issue. For the 
reasons given, it seems clearly better for him, that he 
should present that point by itself, and before he raises 
the other question, namely, whether he be the father, 
supposing the child to be a bastard; and likewise it pro- 
motes the public justice and that due to the mother, to 
separate those enquiries, and thereby prevent surprise on 
either side in disposing of them. The judgment must 
_ therefore be affirmed ; and this decision must be certified 
to the superior court, with directions to that court to 
bind the defendant to appear at the county court, and to 
issue a writ of procedendo to the county court, to take 
the bond from the defendant fur the maintenance of the 
child, &c., as prescribed in the statute. 


Per Curiam. Ordered accordingly. 
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GEORGE W. B. HISE, Executor, &c. v. JOSHUA FINCHER and Wife. 


Where a testator, belng sick in bed, called for his will and directed his son to 
burn it, and instead of doing so he retained the will and burnt another paper 
for the purpose of deceiving his father, and the father was thus deceived into 
the belief that his will was burnt ; Held, that this did not amount to a revoca- 
tion, the will not-having been actually burnt. 

Appeal from the Superior Court of Law of Burxz 
County, at the Spring Term, 1849, his Honor, J si 
Bailey, presiding. 

A paper writing was propounded, as the last will of 
George Hise, deceased, by George W. Hise, and the pro- 
bate was opposed by Joshua Fincher and his wife, Eliza- 
beth, who is a daughter of the party deceased; and an 
issue of devisavit vel non was made up under the direction 
of the court. The script purports to bear date the 22nd of 
June, 1843, and to devise and bequeath land and chattels - 
to the widow of the deceased, to his sor the said George 
W. Hise, who is also nominated the executor, and to con- 
tain devises and bequests to four other children of the 
deceased, with a limitation over of the shares given to a 
daughter, Selina, upon her death, without leaving. issue, 
to the heirs of George W. Hise; and it is stated, that Selina 
died in the lifetime of her father, under age, and without 
leaving issue. 

On the trial, the due execution of the instrument, as a 
will to pass both real and personal estate, was proved and 
not disputed; and the only question was whether it had 
been revoked or not. To establish a revocation, a witness 
was called for the caveators, who stated that George W. 
Hise, the propounder, was speaking to him concerning the . 
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paper writing, in issue, whether before or after the testator’s 
death does not appear, and said to him, “my father” (the 
party now deceased) “ was lying sick in bed and requested 
us to bring him the will; the will was brought to him and 
he requested us to throw it into the fire and burn it; but I 
held the will and another piece of paper in my hand at the 
same time, and, for the purpose of deceiving my father, I 
threw the other paper into the fire in his presence, instead 
of the will, and put the will in my pocket.” Thereupon 
the court instructed the jury that the burthen of proof was 
on the caveators to establish a revocation, and, to that end, 
it was necessary that the jury should not only be satisfied 
that the witness told the jury the truth in giving the 
declarations of George W. Hise, but also that those declara- 
tions were true. But, if therefrom they should believe, 
that George Hise, being desirous of revoking his will, 
requested his son, George W. Hise, to bring the will and 
throw it into the fire, and the son threw another paper 
into the fire, which was burned, and which the father 
believed to be his will, and the paper now offered as the 
will was secretly retained by the son George W., for the 
purpose of deceiving his father, and the father was thereby 
deceived, then, it was in effect the same as if the paper, 
purporting to be a will, had been burned, and it was, in 
law, revoked. The jury found the revocation, the court 
pronounced against the paper, and the propounder 
appealed. 

Avery and Gaither, for the plaintiff. 

N. W. Woodfin, Craig and J. W. Woodfin, for the 
defendants. . 

Rourrix, C. J. Upon the supposition that the evidence 
of George W. Hise’s declarations were udmissible to 
affect the interests of the other devisees, the Court is of 
opinion that there was, yet,error in the effect given to 
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them, as establishing, if true, a legal revocation. The act 
of 1819, Rev. Stat., ch. 122, sec. 12 and 13, contains sub- 
stantially the same provisions on this subject with those of 
Stat. 29, Charles 2, and therefore is to receive the like con- 
struction. No devise of lands nor will of personalty, is 
_ revocable, otherwise than by some other will, or writing 
declaring the same, or by burning, cancelling, tearing, or 
obliterating the same by the devisor or testator, or in his 
presence and by his direction or consent, and all devises of 
land and bequests of personal estate “shall remain and 
continue in force, wntil the same be burnt, cancelled, torn 
or obliterated by the devisor or testator, or in his presence 
and by his consent and direction, or unless the same be 
altered,” &c. It is obvious, that the main ; urpose of the 
act is to alter the rule of law, by which the revocation of. 
a written will, duly attested, could formerly be established 
by parol proof merely ; and that is done, by requiring the 
intention to revoke to appear, not merely from the mouths 
of witnesses, but also by some overt act, apparent in 
another writing, or on the paper itself, alleged to have been 
revoked. It is to be done by another will or writing, or 
by the destruction of the paper by burning, cancelling, 
tearing or obliterating. Now it is impossible to say here, 
that the paper was burnt, cancelled, torn or obliterated. 


It is true a great fraud was practised on the dead man by 
his son’s pretending to burn the will, while he in fact pre- 
served it; that is, if itcan be assumed upon the evidence, 
that such were the facts. But the very question is, 
whether upon this parol evidence, by itself, an intention 
to revoke can be found, or, if the intention be granted, 
whether the law will allow such intention to burn and 
revoke to be, in fact and law, a burning and revocation. 
The statement of the question seems to furnish an answer 
to it in the negative. The statute positively requires 
things to be done, and not merely said or intended to be 
done. The Court cannot dispense with those acts, upon 
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the ground, that, in requiring them, the statute put it in 
the power of a bad man to deceive and defraud a testator. 
That was for the consideration of the legislature ; which 
body has, nevertheless, used language on the subject which 
is clear and explicit, and which, therefore, the judiciary 
must observe, though, in a few very extraordinary cases, 
it admits the possibility of fraud and imposition. For it 
is clear, the legislature deemed it the better policy to sub- 
mit to that inconvenience, in a solitary instance, now and 
then—since human sagacity is not competent to guard per- 
fectly against fraud of every kind—than to let in the more 
extensive and frequent mischief, arising from perjuries com- 
mitted in proving verbal directions to burn or cancel a will, 
and a supposed belief of the testator, that it had been done. 
- We conceive the words of the act are diametrically opposed 
to the hearing of any evidence of the kind, and that, to effect 
a revocation of a will, there must be deeds, within some one 
of the definite words used. . The counsel opposed to the will 
have adduced but one case, having any analogy to the pres- 
ent, and that is veryslight. It is that of Bibb v. Thomas, W. 
Blac. Rep., 1043, where the will was slightly torn by the 
testator and thrown by him into the fire and slightly 
burned, and it was Aeld, that it was revoked, notwith- 
standing another person took it out of the fire, and pre- 
served it, without the knowledge of the testator. But the 
reason given for it was, that the case fell within two of the 
specific acts described in the statute, namely, tearing and 
burning; for, though the burning was very slight, yet, hav- 
ing come from the act of the testator in throwing the paper 
on the fire, with intent to burn it, that was sufficient withia 
the statute. In Doe dem. of Reedy. Harris,6 Adolph. & 
El., 209, Lord Denman, in speaking of that case, expresses & 


doubt, whether the proof there would now be deemed sufli- 
cient. But it is not necessary to question it at present, as our 
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ease is essentially different in the very facts, on which Bibb 
y. Thomas was put, since here neither tearing nor burning 
happened in the slighest degree. And, on the contrary, 
the case of Doe v. Harris is directly in point to the ques- 
tion before us. There, an old and infirm man threw his 
will, inclosed in an envelope, into the fire, and a devisee 
in the will snatched it off, a corner of the envelope only 
being burnt, but promised the testator to burn it, and pre- 
tended to have burnt it. Yet the court was unanimous, 
that the will remained in full force, and that very devisee 
recovered under it in ejectment. It was so held, by force 
of the words, requiring the palpable acts of burning and 
so forth, in exclusion of intentions and unexecuted 
attempts, shewn merely by parol, which it was the policy 
of the law not to hear by itself. The judgment in that 
case proceeds, we think, upon a sound interpretation of 
the statute, and it is decisive of the question here. Indeed 
Mr. Justice Wixt1aMs, in his argument, puts, by way of 
illustration, the vcry case stated in this bill of exceptions. 
His words are these: “It is argued, that, if a testator 
throws his will on the fire, with the intention of destroy- 
ing it, and some one, without his knowledge, takes it 
away, that is a fraud, which ought not to defeat his act. 
But so it might be said, that, if a testator sent a person to 
throw it on the fire and he did not, the revocation was still 
good. Where would such constructions end? The effect 
would be to defeat the object of the statutes, which was to 
prevent the proof of cancellation from depending on parol 


evidence.” The case is the strouger, because, in a subse- 
quent case, the court held, upon the same facts, that, as to 
copy-hold Jands, which are not embraced in the statute of 
frauds, this will was revoked. Doe dem‘of Reed v. Har- 
ris, 3 Adolph. & Ellis, 1. 


Per Curiam. Judgment reversed and venire de novo. 
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JAMES RUTHERFORD v. WILLIAM RABURN, é¢t al. 


Under the act of 1848, ch. 58, on the trial of an ejectment, brought by a pur- 
chaser at an execution sale against the defendant in the execution or one 
bound by its teste, no judgment need be shewn; all events unless the pur- 
chaser be the plaintiff in the execution. 

In cases, where it is necessary to produce the judgment, as where the opposite 
party claims under a prior conveyance, a variance between the judgment 
and the execution will not avoid the proceedings under the execution ; pro 
vided enough appears to enable the court to see, with reasonable certainty, 
that in fact the execution was issued and intended to enforce the particular 
judgment. 

In this case, the note, on which the judgment was obtained, was payable to 
the firm of “ Lester Kilgore & Bates,” the judgment was in the name of 
“ Philip Lester, Josiah Kilgore and William Bates,” and the execution was in 
the names of “ P. Lester, Kilgore & Bates,” and for the same amount as the 
judgment; Held, that the variance in the names came within the mischief, 
intended to be remedied by the act of 1848, and did not vitiate the execution. 


Although land alone is mentioned in the act of 1848, it seems to be the unavoid- 
able interpretation of it, that the sales of personalty, under execution, must, 
in like manner, be upheld, as being within the mischief. 


The cases of Hamilton v. Adams, 2 Murph., 161; Dobson v. Murphey, 1 Dev. & Bat., 
591, and Collais v. McLeod, 8 Ire., 221, cited and commented on. The cases of 
Weaver v. Cryer, 1 Dev., 337, and Farley v. Lea,4 Dev. & Bat., 169, cited and 
approved. 


Appeal from the Superior Court of Law of Bunoomsg 
County, at the Spring Term, 1849, his Honor, Judge Bai- 
ley, presiding. . 

This action was tried in April, 1849, and the lessor of 
the plaintiff claimed title, as a purchaser, under a judg- 
ment and fiert facias against Hodge Raburn. A tran- 
script of the record was given in evidence, and it appeared 
therein, that an action of debt was brought by Philip 
Lester, Josiah Kilgore and William Bates, on a bond 
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given by Hodge Raburn to a firm called, “ Lester, Kilgore 
and Bates,” and that judgment was recovered for $206.28 
principal money, and $48.13 damages for interest, and 
the costs; and that thereon a fiert facias was issued for 
_ the said debt, damages and costs, purporting, however, to 
be on a judgment by “ P. Lester, Kilgore & Bates.”” The 
defendant William Raburn claimed under Hodge Raburn, 
and he objected, that the sheriff’s sale did not pass the 
title, because of the variance between the judgment and 
the execution, in the names of the creditors. The court, 
being of that opinion, nonsuited the plaintiff and he 
appealed. 


J. W. Woodfin and Bynum, for the plaintiff. 
N. W. Woodfin and Avery, for the defendants. 


Rurrin, C. J. Until the case of Hamilton v. Adams, 2 
Murph., 161, it was understood, that the law here was 
the same as in England, and that the execution not only 
justified the sheriff, but that the purchaser under it need — 
shew nothing more, as against the defendant himself, or 
one coming in after the lien of the execution attached. 
Lake v. Billers, 1 Ld. Raymond, 753; Dobson v. Mur- 
phey, 1 Dev. & Bat., 591. It was a rule of convenience, 
and also of policy, for the safety of purchasers, and thereby 
to induce a confidence in bidding and buying, at a fair 
price. But in the case first mentioned, it was held, nearly 
forty years ago, that a purchaser must shew a judgment as 
well as an execution, and that has been followed ever 
since, though the reasoning in the case is certainly not 
satisfactory. It is, that it was a sacred, and, indeed, a 


constitutional right of every man, to have-.notice, and the 

opportunity of defense, before he should be concluded, 

and therefore that there must be a judgment; aud it was 

thence inferred, that the record of the judgment must be 

produced by a purchaser, as the only evidence of it, since 
32—10 
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it could not be presumed from the ministerial act of the 
clerk, in issuing the execution, and it would not be mate- 
rial, whether it existed or not, if it were not required to 
be shewn in some manner. This will appear the more 
singular,- when it is considered, that the same reasoning, 
so tar as the judgment is necessary to give validity to the 
execution against the defendant, embraces the case of 
the sheriff, as well as the purchaser; tor it is clear that 
the officer can no more justify under a void process, than 
the purchaser can deduce title through it. Yet it has 
never been questioned, that the sheriff is justified by the 
writ alone; but, on the contrary, the aftirmative has been 
constantly held here, as in England. Weaver v. Cryer, 
1 Dev., 337; Farley v. Lea, 4 Dev. & Bat., 169. But the 
truth is, that the principle of hearing a person, before 
passing on his rights, was always as sacred as it is now, 
and strictly observed at the common law. There is no 
doubt, then, that the law requires a judgment to support 
an execution. Yet, it does not follow, that the judgment 
must be proved by the production of the record, on the 
trial of a suit for the property sold under the execution. 
For, although the acts of a creditor in suing, and ofa 
ministerial officer in issuing, the execution, do not, of them- 
selves, authorize a presumption, that there is a corre 


sponding judgment, there are, yet, other things in every 
case, from which there is a fair and almost necessary pre- 
sumption of the existence of a judgment. They are, the 
power and duty of the court, from which the process 
emanated, to set it aside, and the omission of the party to 
have it set aside. Undoubtedly the court would, at the 
instance of the defendant, set aside the execution, if there 
were no judgment. -Even if there be one, yet if the exe- 
cution did not conform to it, and a prejudice appeared to 
have arisen to the debtor from the variance, the court 
would be bound, in that case also, to set it aside. As if 
there had been a judgment for $10, and a fiert facias 
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be taken out for $1,000, so as to cause, for its satisfaction, 
the sale of a valuable tract of land or several slaves, 
instead of a cow or some other trifling article. The ques- 
tion then, really, was only in what manner advantage was 
to be taken of the want of a judgment or of a variance 
between it and the execution. The ancient rule was 
founded on the idea that such a question was most proper 
for the court, whose process had been abused, because it 
would there be presented directly, and justice could be 
done all around—to the sheriff, the parties and the pur- 
chaser—by setting aside the execution or amendmmg it, on 
such terms as would save the first harmless for obeying the 
writ, and would either secure to the last the property 
bought by him, or restore to him his money forthwith. 
That is a much more convenient method of determining 
the validity of the execution, so far as it is dependent upon 
the validity of the judgment, rather than allow it to 
come up incidentally in ejectment or trover, whereby the 
debtor often contrives to have his debt paid out of the 
proceeds of the property sold, and still keeps the property 
and puts the purchaser to another action for the money , 
which is seldom available, by reason of the ultimate insolv- 
ency of the debtors. However reasonable those views 
seem, it was, nevertheless, resolved in Hamilton v. Adama, 


that the purchaser must produce the record of the judg- 
ment in support of his title, and subsequent judges felt 
bound by the decision as an authority. I+ was considered 
to foHow, necessarily, that the judgment, in order to have 
the effect of sustaining the execution, must be such a one 
as authorized it, for, if it did not, it seemed te be much 
the same, as if no judgment were shewn. The inconven- 
iences of thus following out the principle of the case 
mentioned were numerous and mischievons, defeating 
many fair purchasers at sheriff’s sales upon frivolous 
objections, down to the June term, 1848, in the case of 
Collais v. McLeod, 8 Ire., 221. They have at last been 
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deemed so grave, as to induce the legislature at the ses- 
sion of that year to pass the act, ch. 53, “ to secure the 
title of purchasers of land sold under execution ; which 
declares, that when land had been sold, or might there- 
after be sold, by virtue of any writ of execution com- 
manding the sale thereof, no variance between the exe- 
cution and the judgment, whereon it was issued, either 
in the sum, or in the manner in which, or in the time 
when, it is due, shall invalidate the title of the purchaser. 
From the terms of the act, the circumstances under which 
it was pwssed, and the policy it is calculated to advance, 
it seems to have been obviously the intent of it, or at 
least its necessary construction, to re-instate the rule of 
the common law, of which we have been speaking. 
Hence, although land alone is mentioned in the act, -it 
seems to be the unavoidable interpretation of it that the 
sales of personalty under execution must, in like manner, 
be upheld, as being within the mischief. The act can- 
not be regarded as enacting a thing new, out and out, 
and therefore to be strictly construed. But it is rather 
directed at a particular adjudication, and to be restora- 
tive of the common law, to the full extent reached by that 
principle. So, with respect to the question in this case, 
the act gives validity to executions, upon a presumption 
of a proper judgment, or without regard to certain vari- 
ances between the judgment and execution. And from 
those considerations we think it is apparent, that the par- 
ticular variances specified are set down in the act, as 
examples of such as it was meant should not hurt the proe- 
ess. For, such as that existing here, in not precisely fol- 
lowing in the execution the names of the plaintiffs in the 
snit, stands upon the like reason with those particu- 
larly mentioned in the act, and must be considered within 
the purview of a statute, so obviously intended to be 
highly remedial. It is not supposed that an execution, 
between entirely different persons from the parties to the 
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judgment, could be held sufficient. But when the variance 
is apparently the misprision of the clerk, and enough is 
seen in it to satisfy the court, that it was meant for an 
execution on a particular judgment and between the par- 
ties to it, as if the names were very nearly the same, and 
the execution was acted on and returned, enrolled and 
certified as a part of the record of that suit. If that were 
not the truth, it must be supposed the persons affected by 
it would procure it to be set aside. The subsistence of 
the execution, therefore, under such circumstances, 
affords a presumption, whenever it is impeached collater- 
ally, that it is a legal and proper one. Therefore, in effect, 
nojudgment need now be shewn in a suit between the 
defendant in the execution, or one bound by its teste, and 
the officer or purchaser; at all events, if the latter be not 
the plaintiffin the execution. That question, however, is 
necessarily restricted to a controversy between those per- 
sons. As against one, claiming undera prior conveyance 
from the debtor, the judgment is to be shewn for another 
purpose. As the debtgr’s alienee is a stranger to the 
proceedings, and the prior conveyance to him must stafid, 
unless it be succesfully impeached as being in fraud of 
a creditor, the judgment is indispensable, as evidence, 
that it has been judicially established, that the plaintiff 
in the execution was a creditor, within the act of 1715, 
as was held in the case of Lake v. Billers, and all the 
cases since. Then itis to be considered, whether a vari- 
ance in that case, between the judgment and execution, 
will avoid everything done under them. We suppose, 
certainly, that it will not, provided enough appears, as 
before mentioned, to enable the court to see, with reason- 
able certainty, that, in fact, the execution was issued 
on and intended to enforce the particular judgment. That 
seems to bethe settled rule in New York, without any 
statute, and upon the reasonable idea, that, the process 
being amendable, ought not collaterally to be held void. 
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Jackson v. Walker, 4 Wend., 462; Swan v. Sadlewise, 8 
Wend., 676. Much more must it be so ruled under the’ 
act of 1848, unless, upon no fair intendment, the Court 
could infer, that the variance arose from the misprision of 
the clerk, but would be obliged to suppose it the wilful 
disposition of the officer or of the party to oppress the 
debtor ; and it seems to the Court, that the present case, 
in which the judgment was in the names of three persons, 
upon a security given them as a firm, and the execution 
runs in the name of the firm, ornearly so, and for the 
proper amount, and the judgment and execution are sent 
in one record, as belonging toeach other, must be within 
the act, if any case can be so held, orthe act is to have 
any operation. Indeed, the cases, in which the question 
most frequently occurs, are those, in which the purchaser 
attacks a previous conveyance for fraud; and, therefore, 
it must be understood, that the legislature had those cases 
mostly in contemplation. As the trial of this cause was 
after the act was in force, the variance did not impair the 
lessor of the plaintiff's title; and gherefore the judgment 
was erroneous and must be reversed, and a wenire de novo . 
awarded. 


Per Curiam. Judgment reversed and a venire de novo 
awarded. 
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THE STATE v. WILLIAM TRIBATT. 


Although it is not proper, in an indictment, to lay an offence as committed 
against “ the act of assembly,” instead of saying against the “statute,” yet 
the informality is one of those cured by our act of assembly. 


Appeal from the Superior Court of Law of AsHE 
County, at the Spring Term, 1849, his Honor, Judge Zllis, 
presiding. 

This was an indictment against the defendant for selling 
spirituous liquors without a license. The offence was laid 
to be against “the act of assembly”—and upon this 
ground the defendant moved in arrest of judgment. The 
motion was sustained by the court, and the solicitor for 
the State appealed. 


Attorney General, for the State. 
No counsel for the defendant. 


Pearson, J. The defendant moves to arrest the judg- 
ment, because the indictment coneludes “ against the form 
of the act of assembly,” instead of the “statute.” 

It is best to adhere to established forms, and it tends to 
promote clearness and precision, always to make use of 
the same words to convey the same idea. A diversified 
mode of expression may sometimes add to the beauty of 
composition, but precision is of more importance in judi- 
cial proceedings than beauty. 
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The word Statute has a definite meaning. The word 
Act has a general meaning, and unless other words are 
added, it may mean the doing of any body; but statute, 
ex vt termini, means the doing of a legislative body. 
Hence, to make the word Act convey the same idea as the 
word Statute, it is necessary to add “ of the General Assem- 
bly,” thus using five words instead of one. The title of 
our legislature is the “General Assembly.’ The word 
General is omitted in this indictment, and obscurity arises 
from the fact, that there is no such body as * The Assem- 
bly,” properly speaking. 

We are of opinion, that the statute, which provides that 
judgment shall not be arrested by reason of any informality 
or refinement, where there appears to the court sufficient 
in the face of the indictment to induce them to proceed 
to judgment, applies to this case, and that the judgment 
should not have been arrested. Our attention has been 
called to the fact, that the same informality existed in the 
indictment in State v. Gallimore, 7 Ire., 147. There was 
judgment in that case, and the prisoner was executed. 
The informality was not noticed. 

This opinion must be certified to the court below, that 
it may proceed to give judgment upon the conviction. 


Per Curtam. Ordered accordingly. 
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THE STATE v. ANTHONY J. SHULE. 


Upon t1.e trial of an indictment for an affray, after the jury had returned into 
court and intimated an intention to acquit one of the defendants, but had not 
announced their verdict, the court told them, that, if they believed the evi- 
dence, both of the defendants were guilty ; whereupon the solicitor for the 
State directed the clerk to enter a verdict of guilty as to both, which was 
done, and the jury, being asked, if that was their verdict, made no direct 
assent but by a nod from each of them; Held, that this proceeding was so 
irregular and contrary to = established mode, that the — should 
be set aside. 


Appeal from the Court of Law of 
County, at the Fall Term, 1848, his mae J wig Moore, 
presiding. 

This was an indictment for an affray. After ‘the court 
had charged the jury, they retired, and, remaining out for 
some considerable time, at the request of the eolicitor, 
they were sent for by the court. After the jury returned, 
the court charged them, that, although Jones (the other 
defendant) had first commenced a battery upon Shule, 
yet that, if the jury believed the evidence, the defendant 
Shule was also guilty. After this charge had been given by 
the court, one of the jurors remarked, that they had agreed 
to convict Jones, and were about to acquit Shule, which 
remark was not contradicted nor assented to by any of 
the other jurors. Whereupon the court gave them a 
farther charge, and, at the conclusion of it, remarked, that 
the jury could retire, if they thought proper to do so. The 
jury remained together a few moments in the court room, 
apparently in consultation. The solicitor for the State 
directed the clerk to enter a verdict of guilty, as to both 
defendants. When the clerk had written out the verdict, 
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the jury were asked to attend to the verdict, which was 
about to be read by the clerk. The clerk then read the 
verdict, in the hearing of the jury; and the jurors were 
then requested by the solicitor to make it known, if any 
of them disagreed to the verdict, which had been recorded 
by the clerk. No juror expressed his dissent, but, on the 
contrary, by a nod, which appeared to be made by each 
juror, expressed their unanimous assent. From the judg- 
ment upon this verdict the defendants appealed. 


Attorney General, for the State. 
No counsel for the defendants. 


Pearson, J. We think there was error in the mode of 
conducting the trial. There must be a venire de novo. 
There was a departure from the established mode of pro-. 
ceeding, and the wisest policy is, to check innovation at 
once ; particularly, as, in this case, it concerns the “ trial 
by jury,” which the “bill of rights” declares “ ought to 
remain sacred and inviolable.” The error complained of 
is, that before the jury had announced their verdict, and, 
in fact, after they had intimated an intention to acquit the 
defendant Shule, the court allowed the clerk to be directed 
to enter a verdict, finding him guilty—and after the ver- 
dict was so entered, allowed the jury to be asked, if any 
of them disagreed to the verdict, which had been recorded 
by the clerk ; no juror expressed his dissent, but by a nod, 
which appeared to be made by each juror, expressed their 
unanimous assent. The innovation is, that, instead of 
permitting the jury to give their verdict, the court allows 
a verdict to be entered for them, such as it is to be pre 
sumed the court thinks they ought to render—and then 
they are asked, if any of them disagree to it? Thus making 
a verdict for them, unless they are bold enough to stand 
out against a plain intimation of the opinion of the court. 
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The rules of evidence do not allow a leading question 
to be put to a witness; if a party should be allowed to 
put a question tohis witness, and before it is answered 
by the witness to suggest an answer and ask the witness 
if it is so’—upon exception, this would be held to be 
error and a venire de novo be ordered. The reason is, 
. that a leading question suggests to the witness, how the 
party wishes him to answer; tempts him to commit per- 
jury, if he is corrupt, or at all events is caleulated to 
take him by surprise,and sometimes to get an answer 
from him, which he would not otherwise have made. 
There are the same objections to leading juries as to leading 
witnesses, and, in fact, those apply with more force. 
The judge is prohibited from intimating to the jury his 
opinion upon a question of fact—the attendant circum- 
stances in this case gave as clear an intimation of opinion 
as could be imagined. 

When a plaintiff fails to make out his case, the judge 
may say to the jury, if all the evidence offered be true, 
the plaintiff has not made out a case, and direct a verdict 
to be entered for the defendant, unless the plaintiff chooses 
to submit to a nonsuit. 

It is in effect a demurrer to the evidence. The plaintiff 
has uo right to complain; for in reviewing the question 
of law, he has the benefit of the supposition, that the evi- 
dence offered by him and the inferences of fact are all 
true. So when the plaintiff's case is admitted, the whole 
question turns upon the defense attempted to be set up. 


If, taking the facts to be as contended for by the defend- 
ant, the court is of opinion, that he has made out no 
answer to the action, it is proper and saves time, for the 
court to direct the verdict to be entered for the plaintiff. 

The defendant is not prejudiced, because, upon appeal, 
the question will be presented in the most favorable point 
of view for him. | 
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But the present case is not like either of these, for 
the State had not made ont a case, unless the State’s wit- 
ness was believed ; and the credibility of witnesses must 
be passed on exclusively by the jury. It is true, from the 

-eascs made out, there could be but little room to doubt, 
that both defendants were guilty, and the wonder is, why 
the jury should have hesitated about convicting both. 
Still that was a matter for the jury, and its being a plain 
‘ease, although it accounts for, does not Je§mlize, this novel 
mode in entering a verdict. If allowed, becanse this is 
@ plain case, it may be extended to cases that are not 
plain, and become a positive mischief. 

The judgment must be reversed and a venire de novo 
issued. 


Per Curiam. Ordered to be certified accordingly. 


WILLIAM W. DAVIS v. E. H. CUNNINGHAM. 


Where A. contracted for a piece of land, at the price of $1000, and being unable 
tocomply with the terms, directed the vendors to convey the legal title 
to B. which was done, and he afterwards leased the land to A. for about 
$100 per annum, agreeing that when A. should re-pay him the purchase 
_-money, he would convey the land to A ; Held, that, here, there was no usury’ 
at least none that could be reached at law. 


Appeal from the Superior Court of Law of Buncomss 
‘County, at a Sperial Term in July, 1849, his Honor, Judge 
Caldwell, presiding. 
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The following is the case, sent up by the judge: This. 
is a suit on the single bill of the defendant for one hun- 
dred dollars, executed in October, 1846, and payable the 
1st of November in the said year, to avoid which, he 
pleaded that it was executed on an usurious consideration.. 

On the trial it appeared, that the defendant had con- 
tracted to purchase the land he lived on, in part at a sale 
made by the clerk and master of Buncombe county, and 
in part from one Murray; that he was pressed for money 
to pay for the land and furnish his honse, with a view to 
entertain travelers; that the plaintiff agreed to advance 
him a thousand dollars, a part of which was paid by the 
plaintiff to the said clerk and master and to Murray, in fall 
of the purchase money, and the balance to the defendant 
to fix up and furnish his house, and the said clerk and 
master and Murray were thereupon directed by the defend- 
ant to execute deed for the said lands to the plaintiff, | 
which they, did accordingly—the former on the 15th of 
November, 1841, and the latter on the 17th of the said 
month. MceLure, the clerk and master aforesaid, testified, 
that the plaintiff said to him, at the time he executed the 
deed, that he was to re-convey the land to the defendant 
on the payment of the thousand dollars and a hundred 
dollars a year for the rent of it, that his money was worth 
ten per cent. to him, upon which McLure said to the 
plaintiff, that he had better keep his secrets as to the 
dealings between him and the defendant. It also appeared, 


in behalf of the defendant, that the plaintiff had frequently 
said, that the defendant owed him for rent, and one wit- 
ness testified, that the plaintiff said, if the defendant did 
not pay him his rent, he would sell the land. And it also 
appeared, that the defendant had made various payments 
to the plaintiff amounting to four hundred dollars, and 
that a note of two hnndred dollars, a part of the said sum, 
had been given for rent. The defendant offered in evi- 
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dence a covenant entered into between him and the plaint- 
iff, bearing date the 17th of November, 1841, in relation 
to the payment of rent and a re-conveyance of the said 
land, an relied on it as evidence to sustain his plea. It 
did not appear from any testimony adduced on the trial, 
that there had been any other dealings between the par- 
ties, than those herein set forth. A witness stated, that 
the value of the land, at the time of the contract between 
the parties, was a thousand dollars, and that the defend- 
ant had on two occasions, rented the said land, with all 
the improvements, furniture, &c., for considerably over 
one hundred dollars per year, in his opinion, it was worth 
more than one hundred dollars per year. It appeared, 
that the defendant continued to live-on the said land and 
had sa lived by himself or his tenants. 

It was insisted for the defendant, that the rent of one 
hundred dollars per year, contracted to be paid by the 
defendant to the plaintiff, was a corrupt bargain, whereby 
to exact interest, at the rate of ten per cent. on the thous- 
and dollars advanced. For the plaintiff it was insisted, 
unless usury was agreed to be paid by the way of rent, 
when the parties entered into the original contract about 
the purchase of the land, that the subsequent agreement 
between them, in relation to the rent and re-conveyance 
of the said land, would not make it so. And it was also 
insisted in his behalf, that, as the defendant was-not bound 
in absolute terms, by the said agreement, to pay the hun- 
dred dollars per year by way of rent, but might recede 
from it at pleasure, it did not constitute usury. And it 


was further insisted for him, that there was no evidence, 
that the single bill sued on had been given for the rent; 
also, that the original contract between the parties as 
regards the said land, was absolute. And the court was 
moved to charge the jury, according to the views insisted 
on by the plaintiff. 
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The court declined so to charge, but told the jury, if the 
- gontract, in relation to the rent of the land, at the rate 
of one hundred dollars per year, was entered into between 
the parties as a mere cover, so that the plaintiff should 
receive, and the defendant pay, ten per cent. per annum 
on the thousand dollars advanced, or any other sum, over 
and beyond six per cent., that it would be a case of usury ; 
and it made no difference, whether such bargain was made 
at the original treaty about the said land, or when it was 
conveyed to the plaintiff, or thereafter. And the court also 
told the jury, though the defendant had an election, under 
the original agreement of the parties, to pay rent or not, 
yet if he executed his note to secure the payment of the 
said rent, under and by virtue of a contract to pay ten per 
cent. per annum on the said thousand dollars, or any other 
sum over and beyond six per cent., that it would be a case 
of usury. As to the question raised, whether the note in 
question was executed for the rent of the said land, the 
court thought there was evidence tu be left to the jury, and 
accordingly left it to them, as a matter of fact for their 
decision. The court left it to the jury to say, whether the 
original contract between the parties, about the land, was 
absolute, or how the matter was. 

The jury found for the defendant upon the plea of usury. 
A new trial was moved for and refused, and from the judg- 
ment on the verdict, the plaintiff appealed. 


Bazter, for the plaintiff. | 
Gaither, N. W. Woodfin and J. W. for the 
defendant. 


Pearson, J. Ifthe land had ever belonged to the defend- 
ant and he had borrowed $1,000 of the plaintiff, and con- 
veyed the land to him to secure its repayment, with an 
understanding that the defendant was to remain in posses- 
sion, under a lease from year to year, at arent of $100 per 
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annam until he was able to repay the money, there would 
be no difficulty in dealing with the case in a court of law, | 
provided the jury were satisfied that it was a contrivance 
to cover a usurions lending. For the note now sued on 
' would be void. The lease also would be void, and the title 
remain in the defendant, who would be under no obliga- 
tion to pay rent for his own land. 

But the land never belonged to the defendant, and it is 
difficult in a court of law, to sustain the view taken of 
the case in the court below. If it be a cover for usury, 
it is a cunning and subtle contrivance which can only be 
reached in a court of equity, and disproves the confident 
assertion of my Lord Coxe, “ that the wit of man cannot 
devise a mode, whereby to evade the statute of usury.” 
The title passed frém McLure and Mnrray to the plaintiff, 
upon his paying them the balance of the purchase money, 
which the defendant was unable to pay. No usury is 
alleged between McLure and Murray and the plaintiff; 
so that deed cannot be void, and the plaintiff has the title, 
subject to a right on the part of the defendant to hold the 
possession, at a rent of $100 per aunum, and to call for 
the title whenever he repays $1,000 to the plaintiff. The 
plaintiff demands payment of the note now sued on. The 
defendant says the note is void, being given for rent 
-under an usurious lease, which was contrived as a mere 
cover. Well, consider the lease void. The plaintiff is 
entitled to the possession of the land, beingin law the owner, 
and can recover it in ejectment, King v. Manney, 6 Ire. 


Eq., and can recover mesne profits, which will be equal 
to and perhaps exceed the annual sum of $100. ow 
can this be otherwise in a court of law? He is admitted 
to be the owner of the land, and must be allowed to take 

ssession, or to be paid for the use and occupation. The 
defendant then, is compelled to depend upon the lease; 
there is no other ground upon which he eqn stand, and, 
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of course, if he abides by the lease, he must pay the rent. 
Another feature in this case, which shows that a court of 
law cannot give redress, is, that the plaintiff has no obli- 
gation upon the defendant for the $1,000. Ifthe defendant 
chooses to pay it, he can, ina court of equity, call for the 
legal title; if he does not choose to do so, the plaintiff 
cannot compel him, but is content to keep the land, so 
that the relation of debtor and creditor does not exist, and 
there cannot well be a forbearance to sue, where there is 
no debt. By way of further illustration: A. informs 
B. that C. has a tract of land, forgwhich he will take 
$1,000, and agrees that, if B. will buy the land, he will 
lease it at an annual rent of $100, with the privilege of 
buying the fee-simple when he is able to pay $1,000. B. 
pays C. the price and takes a deed, and leases to A. at 
$100. There is no usury between B. and C., for it was a 
purchase, nor between B. and A., for it was a lease; and 
yet B. is receiving 10 percent. Vary the case by suppos- 
ing that A. had contracted to buy the land from C. at 
$1,500, and had paid $500. Being unable to pay the bal- 
ance, B., at his instance, pays ‘it, and takes the title, giv- 
ing A. a lease at an annual rent of $100, with the privi- 
lege of calling for the fee-simple, by paying B. the $1,000. 
B. was induced to buy for the sake of getting a safe 
investment at 10 per cent. This is the case we have under 
consideration. Consider the lease void.at law for usury, 
the title is in B. and he has a right to possession or to rent. 
In a court of equity, A. can insist, that, by reason of his 


original contract, on the payment. of the $500, he has a 
part of the equitable estate, and that B.- holds the title in 
trust, to secure the payment of the $1,000, and then in 
trust for A. who has aright to redeem, on payment of 
what is bona jide due with legalinterest. Thorpe v. Ricks, 
1 Dev. & Bat. Eq., 613. Acourt of equity can give ade- 
quate relief; but a court of law cannot take notice of the 
32—11 
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interest of the original purchaser, because he never had 
the legal estate. 

We are of opinion that there was error in the court 
below, because that court could not take notice of the 
equitable estate of the defendant, but must look upon the 
plaintiff as the owner of the land, and, as such, he was 
entitled to a judgment for his rent; and the court ought to 
have instructed the jury, that there was no ovideaen to 
sustain the plea of usury. 

Curiam. Judgment reversed and avenire de novo 
awarded. 


DEN ON DEMISE OF WILLIAM WILLIAMSON v. JAMES JAMES. 


An execution does not bind trust estates from the teste, but fromthe time it is 
sued.” 


The case of Hall v. Harris, 3 Ire. Eq., 289, cited and approved. 


Appeal from the Superior Court of Law of Catawsa 
County, at the Fall Term, 1848, his Honor, Judge Moore, 
presiding. 

On the trial of this action of ejectment, the following 
case appeared: One Lockenore,: in May, 1845, conveyed 
in fee the premises in dispute to one E. Hetrick, in trust to 
sell and to pay a debt, to which one Philip Hetrick and 
one Sigman were his sureties. On the 22nd of October, 
1845, E. Hetrick, Philip Hetrick, and the defendant, came 
to an agreement, by which the defendant was to pay the 
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trust debt, and to pay Lockenore $147 besides for his 
interest. Accordingly the defendant gave his note to 
Philip Hetrick for the amount of.the trust debt, and an 
endorsement was made on the deed of trust in these 
words: ‘“ Oot. 22nd, 1845, rec’d of James James his note 
for $153 in full satisfaction of the within deed. | 
Herriox, 
Puitie Herrick.” 

On the same day, Lockenore executed to the defendant 
a deed for the land. At the fall term of Catawba court, 
which began on the 20th day of October, 1845, a judg- 
ment was taken against Lockenore, execution was after- 
wards issued, and the land was sold by the sheriff to the 
lessor of the plaintiff in March, 1846. In September, 1846, 
E. Hetrick, at the instance of the defendant, sold the land 
as trustee and executed a deed to a son of the defendant. 

The plaintiff's counsel moved the court to charge, Ist. 
That as both the plaintiff and the defendant claimed 
under Lockenore, the defendant was estopped by the deed 
from Lockenore, 22nd October, 1845, from setting up title 
derived from him in any other way. And as the ¢este of 
the execution, under which he claimed, was prior to the 
date of the deed from Lockenore to the defendant, the 
plaintiff was entitled to recover; 2dly, that the endorse-— 
ment on the deed of trust was a satisfaction of the trust 
debt, and left a resulting trust in Lockenore, subject to 
execution, and the legal estate passed to the lessor of the 
plaintiff by the sheriff's deed. 


His Honor was of the opinion with the plaintiff, upon 
the first point. On the second point he charged, that, if 
the effect of the endorsement upon the deed of trust was 
to extinguish the trust debt, then Lockenore had a pure 
trust, liable to execution, and the plaintiff was entitled to 
recover. But, if the intention of the parties was not to 
extinguish the trust debt, but to transfer it to the defend- 
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ant, then Lockenore had not such a trust as was liable to 
execution, and the defendant was entitled to a verdict. 
The jury found a verdict for the defendant, and from the 
judgment thereon the plaintiff appealed. 


Landers and Thompson, for the plaintiff. 
Avery and Bynum, for the defendant. 


Pearson, J. The plaintiff was not entitled to recover, 
although we do not concur in the reasoning of the judge, 
nor in the view he took of the case. Whether the endorse- 
ment on the deed of trust had the effect of extinguishing 
the trust debt, or of assigning it to the defendant, we 
think immaterial. It is certain, the legal title did not 
pass, but remained in E. Hetrick, the trustee. It is also 
certain that the trust estate of Lockenore did pass by his 
deed to the defendant on the 22nd of October, which was 
on Wednesday of the term, when the judgment, under 
which the lessor claims, was entered. The execution 
issued after the expiration of the term, and, at the time it 
issued, Lockenore had no trust estate, having passed it to 
the defendant by the deed of the 22nd of October, so that 
the lessees took nothing by the sheriff's sale. An execn- 
. tion does not bind trust estates from the ¢este, but from the 
time it is sued. Hall v. Harris, 3 Ire. Eq., 289. This 
does not seem to have occurred to the learned judge or the 
counsel. It decides the case. 


Per Ovriam. Judgment affirmed. 
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JACOB RAMSOUR v. ROBERT THOMAS. 


When the law is called upon to make the application of payments by a debtor 
to a creditor, who has various demands ‘against him, and no application has 
been made by the parties, the application can only embrace debts, or demands 
for certain sums, or such as can be made certain, as accounts for work and 
labor, or for goods sold or the like, but not uncertain and unliquidated dam - 
ages. 

There is another rule in this application by the law, that it is to be first made 
to the debt, fur which the security is the most precarious. 


The cases of Moss v. Adams, 4 Ire. Eq., 42, and State v. Long, 7 Ire., 379, cited and 
approved. 


Appeal from the Superior Court of Law of Henpxerson 
County, at the Fall Term, 1848, his Honor, Judge Manly, 


presiding. | 
. This was an action of debt on the bond of the defendant» 
as sheriff, for the default of his deputy, in not collecting 
certain debts for the relators, and in collecting them and 
not paying over the money, and a special verdict was 
found, on which a judgment was rendered for the plaintiff. 
The special verdict was as follows: “ The jury find that 
the defendant, Robert Thomas, was duly appointed sheriff 
of Henderson county, and served as such during the years 
1842, 1843 and 1844, and that the bond declared on is the 
act and deed of the defendants duly executed and deliv- 
ered for the purpose therein recited: That he appointed 
one J. J. Summey, in February, 1842, his lawful deputy, 
for and in his name to do and perform all acts, which he, 
the said Thomas, might lawfully do and perform as sheriff 
ofthe said county, and, by and with the consent of the said 
Thomas, he continued so to act as his deputy, up to the Ist 
of October, 1844. On the 2nd day of November, 1842, 
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the relators placed in the hands of the said J. J. Summey, 
for collection, notes on divers individuals, residing in Hen- 
derson county, which he received, and undertook to collect, 
in his official character of deputy sheriff, all of which were 
due and payable to the relators on the 27th day of October, 
1842, amounting in the aggregate, when due, to $1,114.70. 
All of the said notes were for a less sum than $100, except 
one note on William Brittain and John Johnson for the 
sum of $566. The said J. J. Summey paid the relators, 
on the 28th of June, 1848, fifty dollars; on the 2d day of 
November, 1843, $437.43; on the 2d day of June, 1844, 
$100; on the 7th of July, 1844, $874; on the 25th of 
December, 1845, $40, and on the second day of November, 
1846, $20. At notime did the said J. J. Summey, or 
either of the defendants, direct the relators to make any 
specific appropriation of the money so paid, or inform 
them, or either of them, upon ‘what claim or from whom 
the same had been received, but the said payments were 
made generally for moneys received by the said J. J. Sum- 
mey for the relators, upon the notes put into his hands for 
collection, as aforesaid. Nor had the relators, previous 
to the commencement of this suit, applied the same to the 
payment of any specific debt or note, placed in the hands 
of the said Summey for collection. The jury further find, 
that the money upon all the aforesaid notes was, or !y 
ordinary diligence might have been, collected by the said 
J. J. Summey, within the official year of the said Thomas, 
covered by the bond declared on, and that, previous to 
the commencement of this suit, a demand was made by 
the relators on the said J. J. Summey for all the money 
collected by him, upon the claims or notes so placed in 
his hands, and no further payments were made, than those 
before stated. Whether the payments, made as aforesaid, 
ought in law to be applied, first, to the payment of the 
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note on William Brittain and John Johnson for $566, or 
upon the other notes less in amount than one hundred 
dollars, or, pro rata, upon all the notes so placed in the 
hands of the said Summey for collection, the jury are 
ignorant and pray the advice of the court. If the court be 
of opinion, upon the foregoing facts, that the payments 
made, as aforesaid, should be applied to the payment of 
the note of $566, then the jury find all the issues for the 
plaintiff and assess the relators’ damages at $603.74, with 
interest on $529.68 from the 2d day of October, 1848, 
till paid ; but, if the court be of opinion, that the pay- 
ments made ought to be applied to the extinguishment 
of the notes so placed in the hands of the said Sum- 
mey, for a less sum than $100 each, they find in favor of 
the defendants; but, it the court should be of opinion, 
that the payments made ought in law to be applied, pro 
rata, upon all in the hands of the said Summey for collec- 
tion, as aforesaid, then they find all the issues in favor of 
the plaintiff, and assess the relators’ damages to $292.74 
and interest thereon from 2d day of October, 1848, till 
paid.” 

The court, being of opinion, upon the foregoing ver- 
dict, that the payments should be applied, first, to the 
extinguishment of the note of William Brittain and John- 
son, so advised, and it is accordingly adjudged that the 
plaintiff do recover of the defendants the sum of $10,000, 
to be remitted upon the payment of $603.74 with interest 
-on $529.68, from the 2d day of October, 1848, and costs, 
to be taxed by the clerk. From which judgment the 
defendants appealed. 

Baxter and Thomas, for the plaintiff. 

J. W. Woodfin, for the defendants. 


Rurrin, C. J. No judgment can be rendered on the 
verdict. There must necessarily be a venire de novo. 
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The application of payments by the law is only when 
the demands to which it is applied, are debts, or for cer- 
tain sums, or such as can be rendered certain, as accounts 
for work and labor, or goods sold, or the like, and not 
for uncertain and unliquidated damages. Therefore, no 
more can be said here, than that the money paid ought 
to be applied in satisfaction of the particular debts which 
had been collected by the deputy sheriff, anterior to the 
time or times of the several payments, and that it cannot 
be applied to such of the claims as remain uncollected. 
For, in respect to the latter, the deputy did not make them 
his own, as upon a purchase, for not collecting them, and, 
therefore, he cannot be charged with the amount of them, 
as a debt, but he can only be made liable for the damages 
the. plaintiff sustains by his delay and Jaches. If, how- 
ever, the deputy had collected anything, on the bond 
of Brittain and Johnson, then, to the extent of the money 
so collected, the payments ought to be first applied to that 
demand, because it is the rule in this country to apply 
payments to the debt for which the security is the most 
precarious. Moss v. Adam, 4 Ire. Eq., 42. And that is 
the case with that demand, because the deputy alone is 
bound for that, while the sheriff and his sureties are also 
bound for the others. State v. Long, 7 Ire., 379. But, as 
the verdict does not find, that the debts were collected, 
but only that they were collected or might have been, no 
such case appears as yet, as will enable the Court to make 
specific applications of the sums paid; but the case must 
go to another jury. 


Per Contam. Judgment reversed and venire de novo. 
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JAMES WEARE, et al. v. JOHN BURGE, et al. 


An action of trover does not abate by the death of the party doing the wrong, 
‘g under the Rev. Stat., ch. 2, sec. 10. 


In actions of contract, the parties must all join in the action, or advantage 
may be taken of the non-joinder on the general issue; but, in actions of tort, 
the non-joinder must be pleaded in abatement. 


Where only one, of several tenants in common of a negro, sues in tort, the 
statute of limitations cannot operate upon him, though it might against all, 
if his co-tenants, against whom it was available, joine.! in this action. Quere, 
how would it be, if the objection had been taken by a special plea? 


The case of Montgomery v. Wynns, 4 Dev. and Bat., 527, cited and approved. 

Appeal from the Superior Court of Law of RurHEerrorp 
County, at the Fall Term, 1848, his Honor, Judge Manly, 
presiding. . 

The plaintiffs, jointly with four other persons, were the 
owners of the slaves sued for, by gift froin their grand- 
father, Robert Webb, the testator of the defendants. At 
the time of the gift, all the donees were infants. The action 
is in trover for an alleged conversion by the testator. In 
order to show the conversion, it was proved, that the donor 
came to the house of the mother of the plaintiffs, who was 
bis daughter, and told her that she must give up to her 
brother, Elisha Webb, who was present, the negroes in 
controversy, or he would not convey to her a title for a tract 
of land she had purchased of him. And, a few hours after, 
a slave, by the name of Peter, went to the house of Mrs. 
Weare, with a wagon and team, all of which had before 
that time belonged to Robert Weare, and carried off the 
negroes, without the leave of Mrs. Weare. At the time 
the action was brought, the right of action of all the donees 
was barred by the statute of limitations, except that of 
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the plaintiffs. The defendants objected to the plaintiffs’ 
recovery, on four grounds: Ist. That trover would not lie. 
2nd. That two of the six donees could not* maintain the 
suit ; the other four ought to be joined. 3rdly. That, part 
being barred by the statute of limitations, all were barred ; 
and 4thly. That there was no conversion. His Honor 
ruled the first three objections against the defendants, and 
left the question of the conversion to the jury, as one of 
fact, after instructing them as to the law on the subject. 
The jury found that there was a conversion. And from 
the judgment thereon the defendants appealed. 


Baxter, for the plaintiffs. 
Bynum and Gaither, for the defendants. 


Nasu, J. We see no error committed by his Honor. On 
behalf of the defendants it is contended, that the plaint- 
iffs had neither the title to the slaves sued for, nor the 
possession. The case states, that the gift by Robert Webb 
was to the plaintiffs and other children, and the negroes 
being taken from their mother, with whom they lived, 
being infants, were taken from them—her possession being 
their possession. The title was, therefore, in them, and 
they were entitled to the present possession. The defend- 
ants are answerable in this action for a conversion by 
their testator. The action of trover is one of those 
enumerated in the 10th sec. of the 2nd ch. of the Revised 
Statutes, as not abating by the death of the person, con- 
verting the property. The first objection is untenable. 
The second is equally so. In actions upon a contract, all 
who are entitled to sue for its violation, must be made 
parties plaintiffs, and the non-joinder of any may be taken 
advantage of, on the general issue. But in actions 
ex delicto, if any person is omitted, who ought to be 
made a party plaintiff, the defect must be brought to the 


| 
til 
170 
| 
if 
if 
ik 
14 
“al 
at 
; 


N. AUGUST TERM, 1849. 


WEARE 0. BURGE. 


notice of the court, by a plea in abatement, 1 Ch. P1., 60; 
and the defendant cannot avail himself of the objection in 
any other mode, although it appear on the face of the dec- 
laration. 1 Saund, 201. In such a case the defendant 
may avail himself of the omission, by an apportionment of 
the damages on the trial. 1Ch. Pl., 66. The 3rd objec- 
tion is, as to the operation of the statute of limitations. 
It is urged that, when the statute has begun to run, 
nothing stops it, and as the donees, who have not sued, are 
barred, that these plaintiffs, having the same title to the 
negroes, are also barred. It will be recollected, that the 
statute, which is relied on, bars the remedy only and not 
the right. If the persons omitted had been joined, it 
would have been a joint action, and the statute being a 
bar to a portion of the plaintiffs, would have been a bar 
to that action. 7thCranch, 154; Montgomery and Wynns> 
4 Dev. & Bat., 527. What would have been the effect of 
a plea in this case, we are not called on to decide. The 
defendants did not avail themselves of it, and went to trial» 
as if the plaintiffs were the only persons, who ought to 
have sued, and cannot in this action avail themselves of 
the disability of persons, who are not parties to the action. 

The 4th objection cannot avail the defendants. The 
evidence of a conversion by the testator, Webb, was slight, 
it is true, but we cannot say there was none. He went with 
Elisha Webb, his son, to Mrs. Weare, and told her she 


must give up the negroes to Elisha, or he would not make 
her a title to certain land, which he had sold her. In a 
few hours thereafter, the negroes were carried off by a 
hegro man in a wagon, and the negro and wagon and 
horse all had before that time belonged to the testator. 
There was, then, evidence to go the jury, and the question 
was fairly and fully left to them, and they have found 
that the testator had converted them. 


Per Curiam. Judgment affirmed. 
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THE STATE on the relation of BENJAMIN BUBCH and wife v. NATHAN 
CLARK, et al. 


An cotton upon the administration an tor a distributive 
share belonging to a married woman, must be brought on the relation of the 
husband and wife, though the husband may have assigned his wife's share to 
a third person. 

The cases of Wright v. Lowe,2 Murph., 316, and of Dozier v. Muse, 2 Haw, 48, 
cited and approved. 

Appeal from the Superior Court of Law of CatpweLi 
County, at the Spring Term, 1849, his Honor, Judge Bai- 
ley, presiding. 

This was an action of debt, upon the administration 
bond of the defendant and his sureties, to recover the dis- 
tributive share of the intestate’s estate. The wife of Ben- 
jamin Burch, one of the relators of the plaintiff, was a dis- 
tributee of Mabel Clark, and entitled to one-seventh part 
of the said estate. The evidence was, that Benjamin 
Burch, the husband, sold his wife’s share in the estate of 
Mabel Clark to the witness introduced; that, not paying 
for it, he sold it to Robert Smith, and he, Robert, agreed 
to pay Benjamin Burch the amount the witness agreed to 
pay. The jury found a verdict for the plaintiff, and the 
sole question is, whether the suit is properly brought 
upon the relation of Benjamin Burch and wife Mary, to 
the use of Robert Smith, who was the assignee of Benja- 
min’s interest in the said estate. 

The court, being of opinion with the plaintiff, gave judg- 
ment accordingly, and the defendants appealed to the 
Supreme Court. 


Guion, for the plaintiff. 
Gaither, for the defendants. 
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Nasu, J. The only question is, whether the action was 
properly brought. The feme relator is one of the next of 
kin to Mabel Clark, and entitled to a distributive share of 
her estate. She and her husband assigned their interest to 
one John Smith, and the action is brought on their rela- 
tion to the use of Smith, on the administration bond, 
against the administrator and his sureties. On the part 
of the defendants, it is alleged the action.ought to have 
been brought on the relation of Smith. We agree with 
the court below, that it is properly brought. To sustain 
the defense, several cases have been referred to; none of 
them we think have that effect. In Wright v. Lowe, 2 
Murph., 236, the petition was filed in the county court, 
and the objection was to the jurisdiction. The decision is, 
that the county court had jurisdiction, and that the pur- 
chaser of a distributive share may file a petition in his 
own name, it being in the nature of a suit in equity. The 
case of Dozier v. Muse,2 Hawk., 482, was in equity, and 
decided, that, though a distributive share of a feme covert 
in property, not divided, could not be levied on at law, the 
husband might assign it, so as to bind the wife. The action 
in this case is at law, and the question is, as to the legal 
rights of the parties. The legal title being in the relators, 
and not assignable at law, they are properly made parties. 
In equity, when the assignment by the husband of the 
wife’s chose in action is absolute and unconditional, leaving 
in the assignor no liability, the assignee may sue without 
making the assignor a party. Thompson v. McDaniel, 2 
Dev. & Bat. Eq., 463. But if any interest remain in the 
assignor, he must be a party. We think, therefore, that. 
the action was properly brought, and that it is not affected 
a death of the husband, but survived to the wife. 

ardie and Cotton, 1 Ire. Eq., 61. 


Per Curiam. Judgment affirmed. 
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JOHN P. HOUSTON v. HUGH G. PORTER, et. al. 
An attachment issued by a justice out of court, and not made returnable 
within thirty days, is void. 
A garnishee has a right to object, that the attachment under which he is sum- 
moned is void, and that therefore no judgment shouid be rendered against 
Quinn, 5 Ire., 179, and Washington v. Saunders, 2 Dev., 346 
cited and approved. 

Appeal from the Superior Court of Law of Unioy 
County, at the Spring Term, 1849, his Honor, Judge Filis, 
presiding. 

This was a proceeding by attachment, issued by a jus- 
tice of the peace out of court, at the instance of the plaint- 
iff, against one Hugh G. Porter, one of the defendants, for 
the sum of about seventy-six dollars, and the other defend- 
ant, David Moore, was summoned as garnishee, and filed 
his garnishment. The attachment was not made returna- 
ble before any justice or within thirty days after its teste. 
A conditional judgment was taken against Porter. by 
default. Moore resisted a motion for a judgment upon his 
garnishment, on the ground that the writ of attachment 
was void. The court having sustained this objection and 
directed the proceedings to be dismissed at the plaintiff's 
costs, the plaintiff appealed. 

Bynum, Wilson and Alexander, for the plaintiff. 

Thompson, for the defendants. 


Nasu, J. By the 6th ch., Rev. Stat., sec., 13, power is 
given to a single magistrate out of court to issue an attach- 
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ment, in all cases where by the law he has jurisdiction 
of the sum demanded, and it directs that it shall be made 
returnable before some justice on or before thirty days 
after the date thereof. In this case the attachment is 
defective and void. After directing the officer to attach 
so much of the defendant’s property, as may be sufficient 
to satisfy the plaintiff’s debt, the writ proceeds: “and 
such estate so attached in your hands to secure or so pro- 
vide, that the same may be liable to further proceedings 
thereupon, to be had in relation thereto, according to law, 
so as to compel the said Hugh G. Porter to appear and 
answer to the above complaint, when and where you shall 
make known how you have executed this attachment.” 


The attachment is not returnable on any particular day, . 


nor before any justice or court, nor within thirty days 
after its teste. It is an absolute nullity. It is an original 
process without any return day. To this effect is the case 
of Clark v. Quinn, 5 Ire., 176, and, likewise, the case 
which preceded it, of Washington v. Saunders, 2 Dev., 
346. The latter was decided upon common law princi- 
ples. “ Both at common law and under the statute, the 
attachment in this case is void; none of the defects being 
of a nature to be cured by the appearance of the defend- 
ant. As the attachment is void, a judgment on it would 
not protect the garnishee against his creditor, and he has 
therefore a right to make the objection. | 

Per Ovriam. Judgment affirmed. 
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PETER BALLEW, Adm'r, &c. v. ABRAHAM SUDDERTH. 


A. purchased a mare from B. and gave his note for the price. At the bottom 
of the note the following was appended: “It is agreed and understood, that 
a@ sorrel mare, for which the above note is given, is to remain the property of 
B. until the above note is fully paid.” A., without having paid the note, sold 
the mare to C. ; Held, that A. had no right to sell and his vendee acquired no 
title. 


The case of Gaither v. Teague, 4 Ire., 66, cited and approved. 


Appeal from the Superior Court of Law of CaLpwe.t . 
County, at the Spring Term, 1849, his Honor, Judge 
Bailey, presiding. 

This was an action of trover for the conversion of a 
sorrel mare. The plaintiff gave in evidence a promissory 
note of one Andrew Cline for sixty dollars, dated March, 
1845, and payable in carpenter’s work, underneath which 
note the following was written: “It is agreed and under- 
stood, that a sorrel mare, for which the above note is 
given, is to remain the property of P. Ballew until said 
note is fully paid.” Signed by the plaintiff’s intestate 
and the said Cline. The note has an endorsement of the 
payment of $11.50. The agreement was proved in the 
county court of Caldwell and registered. 

W. C. Loudermilk, the witness to the note and contract, 
was introduced as a witness on the trial by the plairftiff. 
He stated that he, Ballew and Cline, were together, that . 
Ballew agreed to sell to Cline a sorrel mare, which he, | 
Ballew, was then riding, for sixty dollars; that Cline was 
to give his note for.the amount agreed upon, payable in 
carpenter’s work, and upon a credit of six months; that 
Cline agreed to purchase. the mare and was to give his 
note when they got to the next house; that, before they 
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got to the house, Cline said he was indebted to one War- 
lick, and that he had rather Ballew should retain the 
title, to prevent the mare being sold by this creditor; that 
Ballew said nothing; that, when they got to the house, 
the note and paper writing above set forth were executed 
by them, that there was no delivery of the mare at this 
time, but shortly afterwards he saw the mare in the pos- 
session of Cline. The witness also stated, that Ballew 
was to employ a carpenter to superintend the work, and 
Cline was to work ander him. It was furthermore in 
proof, that Cline sold the horse to the defendant in Novem- 
ber or December, 1845, for twenty dollars, and that 
the plaintiff demanded the horse of the defendant, before 
suit was bronght, and he refused to deliver him. 

The defendant i:troduced a witness, who stated, that 
he heard Cline tell Peter Ballew, that he had some work 
on hand at that time, that he should finish it in a few 
days and he would then be ready for his work that Bal- 
lew replied, very well, he was getting his lumber, and 
would by and by get ready. Another witness also stated, 
that Cline worked with him, that he commenced work in 
June, 1845, and that Ballew came to his house and men 
tioned to him, that Cline owed him some money, and 
_ wanted to know ifhe could get anything out of him; that 


Cline was to work for him, but he was not ready for him | 


at that time; that in February, 1846, Cline went off to 
Geoggia and remained about six weeks; that after his 
return he saw Ballew, who stated that Cline owed him, 
and that he wished him, the witness, to employ Cline and 
retain his wages for him, Ballew; that it would prevent 
a difficulty with the witness’ brother, the present detend- 
ant, who had purchased the mare from Cline; that Cline 
had been to see him for the purpose of working and that 
he was not ready for him. Witness further stated, that, 
some short time before this suit was bronght, Cline left 
the country and weat to Mexico, afd has not returned. 
32—12 
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The court charged the jury, that the sale of the mare 
to Cline, as evidenced by the writing, was a conditional 
one, and not a mortgage ; that it required no registration ; 
that the title remained in the plaintiff, and was in him, 
at the time of the sale to the defendant; that there was 
evidence, that Cline was ready to do the plaintiffs work, 
but at what time he was ready did not appear; and it was 
also in evidence, that the plaintiff was not prepared to 
give him work, when he, Cline, wished it; but that, if 
they should believe all the the testimony offered by the 
defendant, it would be no defense to this action; that, if 
the defendant had proved, that he was ready to do the 
work on the 30th of September, 1845, when the note was 
due, and continued so until the bringing of this suit, it 
would be no defense. The defendant’s counsel then 
requested the court to instruct the jury, that “if the jury 
believed, from what was said and done at the time of the 
contract, and from his acts and declarations, that the 
plaintiffs intestate did not intend to rely on a lien on the 
horse, as a security for his debt, and his acts and declara- 
tions were such, as were calculated to raise such a belief 


generally, then the plaintiff ought not to recover ;” 


and further, “if Cline procured the condition to be 
annexed to the contract, to delay or hinder Warlick or any 


. other creditor from the collection of his debt, and the 


plaintiff’s intestate acquiesced in this purpose of Cline, 
and, at his suggestion, agreed that the condition should be 
annexed, and had no wish to retain any property in the 


horse, as security for his debt, then the condition, as to | 
creditors and purchasers, was void, and the ‘plaintiff had 
no right to recover.” The court declined to give the 
instructions prayed for. 

The jury, under the instructions of the court, found a 
verdict for the plaintiff, and from the judgment thereon, 
the defendant appealed. 
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Gaither, for the plaintiff. 
Guion, for the defendant. 


Pearson, J. In the case of Gaither v. Teague, 4 Ire., 
65, the bill of sale, like the one in this case, was upon a 
condition precedent. The decision in that case assumes, 
that the property remainedSin the vendor, and he would 
be entitled to recover, unless the price had been paid. It 
is the misfortune of the defendant that Cline, his vendor, 
has not paid for the horse, so as to vest the title by a per- 
formance of the condition. We concur with his Honor, 
that the bill of sale was not a mortgage, but a sale, to take 
effect if the price was paid. There is no statute requir- 
ing such bills of sale to be registered. Should the prac- 
tice of making such bills of sale become common, how far 
the evil of allowing an intended vendee to have possession 
and thereby acquire a false credit, while the vendor retains 
the title, will require legislative interference, and may be 
a matter for the consideration of the general assembly. 
Our duty is to declare the law, not to make it. Admit that, 
in this case, the suggestion of allowing the title to remain 
with the plaintiff’s intestate was made by Cline, for the 
purpose of defrauding his creditors and preventing them 
from having the mare levied upon and sold for his debts, 
and that the defendant afterwards, bona fide, bought the 
mare from Cline, it cannot avail the defendant, because, as 
Cline had no vested right of property, the defendant could 
acquire none from him. The statutes of [3th and 27th 
Elizabeth have no application to cases like the present. 
Those statutes apply to cases where one has the right of 
property and transfers it, with the intent to defraud cred- 
itors and purchasers. The transfer is declared void and 
the property remains his, subject to the rights of creditors 
and purchasers. When one has not the right of property, 
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to declare a transfer by him to be void, would be absurd, 
and it would be equally so to declare the transfer to him to 
‘be void. For instance, in this case, if the bill of sale by the 
plaintiff’s intestate to Cline be declared void, because of 
the intent to deceive creditors, the title would still remain 
in the intestate as the plaintiff now alleges. The remedy 
-would be to provide exactly the reverse, that is, that the 
transfer shall be valid, and pass the title with the posses- 
sion. 


Per Curiam. Judgment affirmed. 


DOE ON DEMISE OF WILLIAM HARVEN and Wife v. T. B. SPRINGS. 


It is sufficient evidence of the probate of a will to pass real estate, that it is 
certified by the clerk that “ it was proved in open court by H. G.,a subscrib- 
ing witness, and recorded,” when it appears on the face of the paper, that 
there were two subscribing witnesses. 


The cases of University v. Blount, N. C. T. R., 13, and Morgan v. Bass, 3 Ire., 243, 
cited and approved. , 


. Appeal from the Superior Court of Law of MrckiEn- 

BurG County, at the Special Term in July, 1849, his Honor, 
Judge Baily, presiding. 

On the trial of this action in ejectment, the defendants 
were proved to be in possession of the premises, set forth 
in the declaration. The plaintiff’s lessors claimed the 
lands, as sole heirs of one Thomas Kendrick, and, to make 
ont their case, they offered to read in evidence a copy 
of the last will and testament of one John Kendrick, 
deceased, in which a portion of the land described in the 
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declaration was devised to Green Kendrick, another por- 
tion to Thomas Kendrick, aud the residue to his widow. 
The defendant objected to the reading of the said will, 
because it was not duly certified; secondly, because it 
did not appear, that it had ever been proved as a will to 
pass real estate. The certificate of the clerk was as fol- 
lows: ** The last will and testament of John Kendrick, 
deceased, was proved in court by Henry H. Glover, a sub- 
scribing witness, and recorded.” Two other names 
appeared on the paper, as the names of subscribing wit- 
nesses. The court overruled the objection, and permitted 
the will to be read. The plaintiff then read a copy of 
a deed in trust, made by Thomas Kendrick, in April, 1829, 
to one James Dinkins. The bargainor in the said deed 
was the immediate ancestor of the feme lessor of the 
plaintiff, which deed covered the lands embraced in the 
plaintiff’s declaration, besides some negroes. The plaintiff 
then, with the view of shewing that the defendant 
claimed title to the property in controversy under Thomas 
Kendrick, introduced one Smith, who swore that he heard 
a conversation between one Lewis Dinkins, the executor 
of James Dinkins, the trustee, and 8S. Fox, the administra- 


torof Thomas Kendrick, and R. J. Dinkins, the cestwé 
gue trust, in which conversation it was agreed by R. J. 
Dinkins, that the executor of the trustee might sur- 
render the negroes to the administrator of Kendrick, if 
he could get the land; and he also proved, that he heard 
R. J. Dinkins say, that he had purchased from the widow 
of Thomas Kendrick her dower estate in the land, at the 
price of $600, which testimony was objected. to and the 
objection overruled by his Honor. The plaintiff read 
copies of deeds, after objections, from R. J, Dinkins to one 
B. Persons and from B. Persons to Eli Springs, the hus- 
band of the defendant T. B. Springs. It appeared from 
the testimony of the plaintiff, that one hundred and six 
acres of the land sued for had belonged to one Osborne, 
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and that his daughter and her husband, while she was a 
married woman, had conveyed the land to the feme plaint- 
iff, without any privy examination, and that she and her 
husband had been dead for five years, so that the lessors 
of the plaintiff had no title to this portion of the land; 
but the plaintiff insisted, if the jury were satisfied, from 
the testimony of Smith, that R. J. Dinkins claimed the 
land under the trust deed, the plaintiff was entitled to 
recover the whole of the land described in the declara- 
tion. And his Honor instructed the jury that, if they 
were satisfied from the testimony of Smith, that Dinkins 
claimed all the land sued for, under the trust deed to 
James Dinkins, the plaintiff was entitled to recover all 
the land described in his deelaration. The judge was 
requested to charge the jury, thet the plaintiff was not 
entitled to recover the 106 acres, conveyed by the hus- 
band and wife, for the reason that, according to the plaint- 
iff, the lessors had notitle ; which charge the court refused 
to give. A verdict was returned for the plaintiff for all the 
lands described in the declaration. From the judgment 
upon this verdict the defendant appealed. 


Thompson, Bynum and Alexander, for the plaintiff. 
Boyden and Wilson, tor the defendant. 


Nasu, J. We think his Honor erred in his instruction 
to the jury, and there must be a wentre de novo. On the 
trial, a copy of the will of Thomas Kendrick, the father 
of the feme lessor of the plaintiff, was offered in evidence, 
and opposed, upon the ground that it did not appear from 


the clerk’s certificate, that it had been proved as a will 
to pass real estate. The ‘will is attested by three wit- 
nesses, and the clerk certifies ‘ that it was proved in open 
court by Henry H. Glover, a subscribing witness, and 
recorded.” The alleged objection is, that the clerk has 
not certified, that the witness proved the will, as required 
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by law to pass real estate. It is believed the probate is 
sufficient to pass the real estate, and, that it does so, suf- 
ficiently appears by the certificate. 

The objection was first brought to the notice of the 
court in the case of The University v. Blount, N. C. T. R., 
13. In that case, the clerk’s certificate was as in this, 
and the objection the same. The decision was, that it 
is not essential, that the clerk’s ceftificate should set out 
all the circumstances necessary to the validity of the will 
to pass real estate. When it appears on the face of the 
will, that there were two witnesses, and the clerk certi- 
fies that it was proved by one, the proof must prima facie 
be intended to have been such as the law requires, that is 
that the witness deposed, that he and the other witness 
subscribed the will in the presence of the testator, 
because the law requires such an attestation and such 
proof, and, without it, the court would not admit it to 
probate. That case was referred to and approved of in 
amore recent one of Morgan v. Bass, 3 Ire., 243. The 
certificate of the clerk there, asin this case, as to the proof 
of the will, so as to pass real estate, was sufficient—and 
the court committed no error in admitting the evidence. 
We express this opinion, not because it is necessary to 


the decision of the question properly submitted to us, but 
because, as the case must go back to another jury, our 
silence upon it might be misunderstood and the investiga- 
tion embarrassed by it. The plaintiff is not entitled to a 
verdict. He shewed no legal title to the land in his 
lessor. No grant was produced, and, as far as the ease 
discloses the facts, the title is still in the state. To 
remedy this defect, he alleges, that the defendant claimed 
the land, under a deed of trust, made by Thomas Ken- 
drick, the father of the feme lessor. It appeared, that 
Thomas Kendrick claimed the land and conveyed it in 
trust to one James Dinkins, to secure a debt due to one 
Robert J. Dinkins, and the plaintiff proved by a witness, 
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named Smith, that he heard a conversation between 
Lewis Dinkins, S. Fox and R. J. Dinkins, in which it was | 
agreed, that the executor might surrender the negroes to 
the administrators, if he, Robert J. Dinkins, could get the 
land. At the time this conversation took place, Thomas 
Kendrick and James Dinkins were both dead. Lewis 
Dinkins was the executor of the trustee, and 8S. Fox the 
administrator of the bargainor. Smith further proved, 
. that he heard Robert J. Dinkins say, he had purchased, 
of the widow of Thomas Kendrick, her right of dower in 
the land in question. The reception of all this testimony 
was opposed, but the objection, were overruled. A regu- 
lar paper title was shewn by the plaintiff, from Robert J. 
Dinkins, to the defendant. His Honor instructed the 
jury, that, if, from the testimony of Smith, they believed 
that Robert J. Dinkins claimed the land in controversy 
under the deed of trust, the plaintiff was entitled to 
recover all the land described in hisdeclaration. On look- 
ing into the deed of trust, it appears that it conveyed to 
James Dinkins, the trustee, only a life-estate, without any 
provision for its continuance after hisdeath. At the time 
the conversation, testified to by Smith, took place, both 
James Dinkins and Thomas Kendrick were dead. The 


legal title had reverted back to the heir-at‘law of Thomas 
Kendrick, who was the feme lessor of the plaintiff, she 
being his only child. The deed of trust was functus 
officio, a dead letter; and Robert Dinkins could not claim 
underit. Noris there any evidence, that he ever was 
in the possession of the land or any portion of it. His 
declaration was, if he could get the land, the executor of 
the trustee might give up to the administrator of the bar- 
gainor the negroes conveyed by it. Nor was there any 
proof, what had become of the negroes. There was in 
fact nothing for an estoppel to operate on. Estoppels are 
not favored in law, particularly such as arise from the acts 
of the party; as their effect is to exclude the truth. The 
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plaintiff, having entirely failed to show, that the defend- 
ant claimed through Robert J. Dinkins under the deed of 
trust, and having produced no suflicient evidence of a legal 
title in his lessors, was not entitled to a verdict. The 
exception ‘to the mesne conveyan es was withdrawn in the 
argument before us. 


Per Curiam. Judgment reversed and a venire de novo 
awarded. 


DOE ON DEMISE OF JOHN MOFFIT, et al. v. JOSHUA WITHERSPOON. 


Where the lessors of the plaintiff claimed a3 the heirs-at-law of one A. D., who 
was dead; Held, that the declarations of the said A. D. that the said lessors 
were the children of a married sister, deceased, and were her nearest living 
relations, were admissible in evidence, to prove the fact of such relation- 
ship. 

Such declarations are competent to prove marriages as well as births. 

The declarations of counsel on the trial of a cause, as to matters of fact, are 
not evidence against one, who was managing the suit as agent for the client, , 
even if they could be against the client himself ; . 

Held, that it was error in a judge to instruct the jury, when the enquiry was as 
to the mental capacity of a party, that “ it was not sufficient that she should 
be able, merely to answer familiar questions, but to manage her business with “ 
judgment and discernment.” It is sufficient, if the person understood what 
he was about. 

The case of Armstrong v. Short, 1 Haw., 11, cited and approved. 


Appeal from the Superior Court of Law of IrEpEs 
County, at the Spring Term, 1849, his Honor, Judge Zilis, 
presiding. - 
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This was an action of ejectment begun in 1838. The 
lessors of the plaintiff claimed title to the premises in 
question, as the heirs-at-law of Ann Donahoe, who accord- 
ing to the proof, died in 1832, unmarried and childless. 
The plaintiff exhibited in evidence a grant from the state 
to the said Donahoe for the land in dispute, dated in 1780, 
and countersigned by John Shepherd, with the addition 
pr. sec. The defendant objected to the reading of the 
grant, upon the ground that it did not appear to have been 
duly countersigned by the secretary of state. The court 
overruled the objection and the grant was read. To prove 
that the lessors of the plaintiff were the sole and proper 
heirs-at-law of Ann Donahoe, a witness was introduced, 
who swore, that, 25 or 26 years ago, or perhaps a little 
more, he heard the said Ann Donahoe say, then a very 
old woman, when on a visit to the lessors of the plaintiff, 
that they were the nearest relations she had living, and 
that they were the children cf her sister, who was long 
since dead, and who had many years before married one 
Whitaker, the father of the said lessors; that the said 
lessors lived in the county of McDowell, then Burke. 
Mrs. Wellborne, a witness for the defendant, swore, that, 
on one occasion, the said Donahoe came to her husband’s 


to get him to write her will, as she desired to leave her 
property to strangers, in order that it might not descend 
to her relations in Burke. The defendant claimed title to 
some lands from the said Donohoe, under several deeds 
offered in evidence, and executed by her in 1828, 1830 and 
1831, and covering the premises in question. The plaintiff 
insisted, that the said deeds were void, for want of mental 
capacity in the said Donahoe at thétime to execute the 
same, and, to establish this fact, introduced much tes- 
timony, and, among other things, offered to prove by 
Col. Adolphus Erwin, that he was present in Wilkes 
court, in 1823, when a suit was tried, in which 
one Howard was ‘plaintiff, and the said Ann Dona- 
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hoe defendant; that this defendant acted as the agent of 
the said Donahoe, and employed the Hon. D. F. Caldwell 
as counsel, and offered to prove, and through his counsel 
insisted, that the said Donahoe was incompetent from old 
age to make a contract, and, upon that occasion, set up 
the incapacity of the said Donahoe, as a matter of defense. 
The defendant objected to this testimony, upon the ground, 
1st, for the want of a transcript of a record of the said suit ; 
2nd, that the defendant ought not to be affected by the 
declarations and acts of his counsel, and particularly, as 
he was only the agent of the said Donahoe in the manage- 
ment of the said suit. The court decided, that it would 
be improper to speak of the.detailed occurrences of the 
said suit, without producing a copy of the record, and that 
even a copy of the record could not be read by way of 
concluding the defendant in this action, but that the 
plaintiff might give evidence of the acts and dec’arations 
of the defendant, and also the declarations of his counsel 
in his presence, as to matters of fact, which declarations 
the jury might weigh at their discretion. Col. Erwin then 
proceeded, and stated that the defendant was present, in 
the hearing of his counsel in Wilkes, and that his counsel 
declared and argued to the jury, that the said Donahoe, 
from old age, was non compos mentis ; that the defendant 
acted at the time as agent for the said Donahoe, and 
employed the said counsel, and was silent when these dec-” 
larations were made. The plaintiff then offered to read . 


the deposition, of a witness, taken de bene esse, who was 
since dead, which deposition was taken in pursuance of a 
commission issued b¥ the clerk, in vacation, on the appli- 
cation of the plaintiff. The defendant’s counsel objected 
to the reading of the deposition, upon the ground, that it 
was not taken in pursuance to the act of assembly. The 
plaintiff's counsel then read the following general rule, 
entered at the Fall Term, 1827, of this Court: “ Ordered, 
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by consent of the lawyers attending this court, that com- 
missions to take depositions be issued by the clerk of the 
court, on application to him, as other process.” The 
defendant’s counsel still objected, and argued that the case 
did not fall within the said rule. The court entertained the 
opinion, that it was governed by the rule, but remarked 
that the rule itself was noc law, but only a conventional 
agreement between the attorneys of this Court, and that, 
if the defendant’s counsel insisted upon it, be would disre- 
gard the rule and administer the law as understood by the 
court. The defendant’s counsel replied that they waived 
nothing. The court rejected the deposition. The defend- 
ant’s counsel, to prove the sanity of the said Donahoe, at 
the time of making the said deed, offered to read the 
deposition of two witnesses, residents of the State of 
Georgia, and taken in pursuance of a commission issued by 
the clerk of this Court in vacation and on the application 
of the defendant. The plaintiff's counsel objected to the 
reading of the deposition, upon the ground, that the com- 
mission issued without any special order of court to that 
effect. The defendant’s counsel contended, that there was 
no proof, that the lessors of the plaintiff were the legitimate 
children of the said Donahoe’s sister, and that it was fot in 


evidence, that she was ever lawfully married to the said 
Whitaker. The court instructed the jury, that, if they 
believed the lessors were the children of said Donahoé’s sis- 
ter and recognized by her as relatives, then the law presumed 
them legitimate, until the contrary appeared, and left it to 
them to say, from all the testimony, whether or not the 
lessors of the plaintiff were the heirs-at-law of Ann Donahoe. 
The court further charged the jury that the law presumed 
the said Donahoe capable of making the said deed, unless 
the evidence satisfied them to the contrary, and that, 
in judging of the sufficiency of her intellect, it was not 
merely necessary that she should be able to answer famil- 
iar questions, but to manage her business with judgment 
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and discernment. The jury returned a verdict for the 
plaintiff. Rule for a new trial granted. Rule discharged 
and judgment of the court; from which the defendant © 
appealed to the Supreme Court. 

Boyden and Alexander, for the plaintiff. 

Osborne, Bynum, Avery and Guion, for the defendant. 


Nasu, J. This is an action of ejectment. The lessors 
of the plaintiff claim the land in controversy, as the heirs- 
at-law of Ann Donahoe, and the defendant claims title 
under her also. It is, therefore, unnecessary to decide 
the question, as to the sufficiency of the certificate upon 
the grant to her. Both parties are estopped to deny title 
in her. The declarations of Ann Donahoe were properly 
admitted, to prove the pedigree of the lessors of the plaint- 
iff. In such questions it is often impossible to prove the 
relationship of past generations by living witnesses, and 
resort must be had to declarations, made by those now 
_ dead, who were likely to know the facts. Ann Donahoe, 
_ who is dead and under whom the defendant claims title, 
who was at the time a very old woman, declared that the 
lessors of the plaintiff were the children of her sister, who | 
was married to one Whitaker, both of whom died many 
years ago, and that they were her nearest relations. The 
question is not as to the sufficiency, but as to the compe- 
tence of the testimony. Ann Donahoe, as she states, was 
the sister of Whitaker’s wife, contemporaneous with her, 
and the lessors of the plaintiff were the issue of that mar- 
Tiage. These are not mere wanton declarations—they 
were made to the lessors themselves, when pointing out 
the connection between them and the said Ann, and, in all 
probability, her heirs. Were these declarations of Mrs. 


Donahoe evidence proper to go to the 7 jury of the fact of 
the marriage of Whitaker and her sister? We think they 
were.| A marriage is proved, either by showing an actual 
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marriage, or by proof of reputation or cohabitation of the 
parties. The usual evidence under the first in this state 
is by some person, who was present at the ceremony. 
Under the 2nd, declarations of deceased members of a 
family, 3 Stark. on Evi., 4th part, 939; 1st vol., do, 58, 59. 
But the declarations here went further than mere reputa- 
tion. Mrs. Donahoe speaks of what she declares she 
knew to be the fact, that the lessors of the plaintiff were 
the children of her sister and born in wedlock. If so, the 
law presumes them to be legitimate, until the contrary is 
shewn. 2 vol. Stark. on Evidence, 217, p.4. Such a decla- 
ration is not only evidence of pedigree, but also of the state 
of the family, as regards the relationship of its different 
members. 1 Star., 95. In this case, it Was not only as to 
the legitimacy of the lessors of the plaintiff, but also that 
they were her nearest living relations. The word relation 
is the same as kindred or consanguinity. Mrs. Whitaker 
was the sister of Mrs. Donahoe, who was the first purchaser 
of the land in question, and her collateral relations, - 
and, upon her death without issue, was her heir or one of 
her heirs, and, upon the death of Mrs. Whitaker, her chil- 


' dren stood in her place and succeeded to the inheritance 


of Mrs. Donuhoe’s estate, exclusive of those more distantly 
related. 2 Ch. Blk., 204. The deelarations of Mrs. Don- 


ahve showed, that such was the fact, if believed, and 
entirely rebutted the idea, that there was any person or 
persons, who stood between them and the succession. It 
was then evidence to go to the jury of these facts, and his 
Honor committed no error in admitting it. However 
small the weight might be, its admissibility seems to rest 
on clear legal principles. We think his Honor erred in 
admitting the testimony of Mr. Erwin, as to the declara- 
tions of the counsel of Mrs. Donahoe, made on the trial 
of the suit of Howard against her. The present defend- 
ant was the agent of Mrs. Donahoe in the management 
of that suit, and the declarations given in evidence were 
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those of the counsel, made in his argument to the jury. 
His Honor held that the plaintiff might give evidence of 
the acts and declarations of the defendant, and also the 
declarations of his counsel in his presence, as to matters of 
fact, which declarations the jury might weigh at their dis- 
cretion. No fault can be found with the first part of his 
opinion. We cannot concur in the latter. In the first 
place, the counsel, whose declarations were given in evi- 
dence, was not the counsel of the defendant. To hold him 
bound by all the declarations, made by the counsel of his 
principal in the argument of the case, would be carrying 
his liability, as agent, farther than any principle of law, 
we are acquainted with, would justify. It would be carry- 
ing the doctrine very far to say, that a party to a suit was 
bound by declarations of counsel, made in his argument to 
the jury, though made in his presence. 

His Honor committed no error in rejecting the deposi- 
tion offered in evidence by the plaintiff. It being taken 
de bene esse, it did not come within the rule, under which 
it was taken. Heerred in rejecting the deposition, offered 
by the defendant ; this being taken under the general order, 
established by the court; the other requiring a special 
order, which had not been obtained. We do not agree 
with his Honor in his declarations to the jury, upon the 


mental capacity of Aun Donahoe, as to the rule by which 
they were to ascertain the fact. He charged that Ann 
Donahoe was deemed in law capable of making a contract 
until the contrary was proved. This is correct, so far as 
this case is concerned, He then proceeds, in judging of 
the sufficiency of her intellect, “it was not sufficient that 
she should be able, merely, to answer familiar questions, 
but to manage her business, with judgment and discern- 
ment.” Wedo not consider the rule so laid down to be 
correct. Ifall persons are to be judged incapable of making 
contracts, who do not manage their business *“‘ with judg- 
ment and discernment,” we apprehend there are many more 
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disqualified by law than are now considered so. We know 
no better rule upon this subject, than that laid down by 
Lord Coxz, that the person must be able to understand 
what he is about. To the same effect is the language of 
Chief Justice Tay_or in the case of Armstrong and Arring- 
ton against Short, 1 Haw., 11. The rule laid down by his 
Honor was too broad, and well calculated to mislead the 


jury. 


Pearson, J. The declarations of Ann Donahoe were 
clearly admissible, to prove the relationship of the lessors 
of the plaintiff to her. The declarations of a deceased 
member of a family are admitted, as evidence in matters 
of pedigree, using the word in its largest sense, so as to 
include marriages and births; for two reasons, it is a mat- 
ter supposed to be within their knowledge; it is a matter 
about which they are presumed to be particularly inter- 
ested to ascertain and declare the truth. Every one, from 
a feeling of nature, endeavors to know, who his relations 
are, and will seldom declare those to be his kinsmen who 
are not. Matters of pedigree are difficult of proof, and, 
after one generation has passed, can rarely be established 
by better evidence. Declarations of deceased members of 
a family are received, as the best evidence the nature of the 
case admits, and as tending, most usually, to establish the 
truth. In this case, besides the above rule of evidence, 
the declarations of Ann Donahoe are admissible, upon the 
ground, that both of the parties claim under her; the less- 
ors of the plaintiff as her alleged heirs, and the defendant 
as her alleged donee. 


Per Uvriam. Judgment reversed anda venire de novo 
awarded. 
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ZACHARIAH CABE v. FRANKLIN JAMESON. 


Where a certain duty arises under a sealed instrument, merely accord and 
satisfaction by parol is no sufficient answer,for a deed ought to be avoided 
by a matter of as high a nature. 

But where the covenant sounds altogether in damages, though secured by a 
penalty, accord and satisfaction executed, though in parol, is a good 
defense. 

The case of the State v. Cordon, 8 Ire., 179, cited and approved. 


Appeal from the Superior Court of Law of Macow 
County, at the Fall Term, 1848, his Honor, Judge Manly, 
presiding. 
This is an action of debt on aconvenant. The case is 
as follows: The intestate, Douglass, contracted by deed 
to purchase from the plaintiff a tract of land, at the price 
of $1,500. The covenant is executed by both parties, and 
each is bound to the other in the penal sum of $3,000. 
The vendor is bound to make title, when the purchase- 
money is paid, and the vendee to pay the money in the 
year 1846, if put into possession in that year. The words t, 
of the latter covenant are, “ the consideration of $1,500 to 
be paid to said Cabe, when said Douglass should be put 
in full possession of the land contracted for.” The breach 
assigned in the declaration is, that the intestate did 
not, during the year 1846, pay the price stipulated in the 
condition of the bond ; the damages demanded are for the 
failure so to do. Several pleas were entered by the 
defendant. The only one relied on is, that of accord and 
satisfaction. It was admitted, that the intestate had 
32—13 
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declared his inability to perform his contract, but the 
defendant alleges, that when called on by the plaintiff to 
do so, the parties had entered into a new contract, to-wit: 
that the intestate proposed to the plaintiff to pay him one 
hundred dollars on account of his disappointment, which 
the plaintiff accepted, as a satisfaction. On the part -of 
the plaintiff, it is contended, that, as the intestate’s obli- 
gation was under seal, it could not be discharged by an 
accord and satisfaction, entered into by parol, and that 
therefore the testimony was improperly received. The 
testimony was received, and the jury instructed, that, if 
they believed it, they should find for the defendant. 
_ There was a verdict for the defendant, and the plaintiff 
appealed. ' 


NV. W. Woodfin and J. W. Woodfin, for the plaintiff. 
Gaither, for the defendant. 


Nasu, J. Asa general propesition it is true, that where 
a certain duty arises under a sealed instrument, merely 
accord and satisfaction by parol is no sufficient answer, 
for a deed onght to be avoided by a matter of as high a 
nature. 6th Coke, 44, Blake’s case. Asin an action of 
debt upon a single bill, for the payment of money only, 
for there the debt is ascertained. Preston v. Christmass, 1 
Wil., 88.. But when the covenant sounds altogether in 
damages, though secured by a penalty, accord and satis- 
faction executed though in parol, is a good defense. 
This doctrine is clearly established by the case of the 
State v. Cordon, 8 Ire., 179. There the action was in debt 


on a guardian bond, and satisfaction pleaded. Upon set- 
tling his accounts, the guardian fell largely in debt to 
his ward, the relator, and, in satisfaction, transferred, by 
assignment to him, several promissory notes on third per- 
sons, which were accepted in satisfaction of the balance. 
This Court decided that the suit was substantially for 
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damages, that the duty did not accrue to the relator in 
certainty by the bond, but from a wrong or default subse- 
quent, which gave him his action to recover damages from 
the defendant, and consequently a plea of satisfaction of 
those damages is good. This case covers the whole ground, 
taken on the defense. 


Per Cortam. Judgment affirmed. 


NEIL, BROWN & WILLIAMS v. L. D. CHILDS & CO. 


A party does not make one his witness by taking his deposition, which he 
declines to read, or by having him subpcenaed, and then declining to examine 
hin. 


All contracts are several, although made by partners. 
ame Jones v. Ross, 2 Car. Law Rep., 450, cited and approved. 

Appeal from the Superior Court of Law of MxcKiEn- 
Bure County, at the Special Term in July, 1849, his 
Honor, Judge Bailey, presiding. 

This was an action of assumpsit, brought by the plaint- 
iffs, as partners, under the style of Neil, Brown & Will- 
iams, against the defendants, as partners, under the style 
or L. D. Childs & Co. The contract, on the part of the 
defendants, was to make and deliver certain machinery 
for a cotton factory, and the breaches alleged were, that 
the machinery was not of proper materials and workman- 
ship, nor delivered according to thecontract. The plaint- 


iffs introduced one Stowe, as a witness, who proved that, 
in January, 1846, a contract was entered into between the 
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. plaintiff Neil, acting for the firm of Neil, Brown & Will- 
iams, and the defendant Childs, acting for the firm of 
L. D. Childs & Co., in which it was agreed, that the defend- 
ants would make and deliver certain machinery for a cot- 
ton factory at their warehouse by the Ist of August suc- 
ceeding, and the plaintiffs agreed, that it should be paid 
for in cash on the delivery. It was also agreed, that the 
machinery should be made of the best materials and in 
the best style of workmanship. On cross-examination, it 
was stated by the witness, that, at the time the contract 
was made, he was a clerk of L. D. Childs & Co., then 
under the direction of the defendant, Childs, and that, in 
the presence of the plaintiff, Neil, he took down a memor- 
andum, in whiclf he specified the kinds of machinery and 
the price of each article. It was objected that proof of 
the verbal contract could not be given, if the contract was 
written in the manner stated by the witness. The objec- 
tion was overruled. The witness proved, that the machin- 
ery was not delivered until January, 1847, and that its 
materials and style of workmanship were inferior to those 
agreed upon. The defendants then offered and read the 
deposition of one Springstein, to prove the value of the 
machinery. This deposition had been taken by the plaint- 


iffs, but was not offered by them. 

The plaintiffs introduced a witness to prove, that the 
witness, Springstein, had hostile feelings to them, when 
the deposition was taken, and that he had made state- 
meuts contradictory of the deposition, before it was taken. 
This testimony was objected to, but admitted by the 
court. The defendants objected that the plaintiffs could 
not recover, because there was no proof, that the machin- 
ery, though delivered to the plaintiffs and received by 
them, had been paid for, before the suit was brought. 
The objection was overruled. It was objected further, 
that the plaintiffs could not recover, because there was 
no proof of the partnership of L. D. Childs and W. J. Hoke. 
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On this point the court charged the jury, that, though this 
were true, yet, if the plaintiffs had satisfied them that they 
were entitled to recover against the defendant, Childs, they 
might render their verdict against him only. The jury 
found a verdict against both, and from the judgment 
thereon, the defendants appealed. 


Alexander, Osborne and Bynum, for the plaintiffs. 
Landers and Guion, for the defendants. 


Pearson, J. There is no error in an y of the exceptions 
taken by the defendants. The memorandum, made by the 
defendant’s clerk, was not signed by the parties, or intended 
by them as the memorial of their contract. It was a pri- 
vate entry for the use of the defendants, and might have 
been used to refresh the memory of the witness. If the 
witness, Springstein, had been called and *examined, or if 
his deposition had been read by the plaintiff, the exception 
would have raised the question, whether a party can 
impeach his own witness, in whose testimony he is disap- 
pointed, by shewing that he had, on other occasions, stated 
differently. The reason for not allowing a party to impeach 
his own witness, by showing his general character to be bad, 
is, that he shall not be heard to say, that he attempted to 
impose on the jury, by calling a witness, whose general 
character is known to be bad; but this reason does not 
apply to the exclusion of declarations made on other occas- 
ions, and by which, the party, calling a witness, might have 
been deceived. The question is one of some interest, but 


we are not called on now to decide it, as it does not arise 
in this case, for a party does not make one his witness by 
taking his deposition, which he declines to read, or by hav- 
ing a witness subpoenaed, and then declining to examine 
him. 

The machinery was to be paid for on delivery. The 
payment of the price was not a condition precedent to the 
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plaintiff's right of action. The defendants might have 
refused to deliver it, unless the price was paid, or they were 
at liberty to deliver it and bring an action for the price. 
The last exception is also untenable. In an action against 
two, a recovery may be had against one of the defend- 
ants only, for all contracts are several, although made by 
partners. Jones v. Ross, 2 Car. L. Rep., 450; Bradhurst 
v. Pearson, decided at this Term. The question, however, 
does not arise, for the jury found a verdict against both 
defendants, and there is no exception on that ground. The 
judgment is affirmed. 


Per Curiam. -Judgment affirmed. 


DOE ON DEMISE OF WILLIAMSON v. JONAS BEDFORD. 


Where a party claims as purchaser under an execution, issuing from a court of 
equity, and alleges, that the other party claimed under a deed, in fraud of 
the execution creditor, he must shew the decree of the court, as well as the 
execution, and, to make the decree evidence, it is requisite to have the bill 
and answer, and so much of the pleadings and orders as would shew that 
the decree was pronounced in a cause, properly constituted between par- 
ties. 


Appeal from the Superior Court of Law of Rutaerrorp 
County, »t the Fall Term, 1848, his Honor, Judge Manly, 
presiding. 

The action was tried in November, 1848, and the lessor 
of the plaintiff claimed under a sale by the sheriff on a 
Jjiert facias, against the lands of Squire Simmons, pur- 
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porting to be issued for the sum of $2,227, which Ben- 
jamin Logan recovered from Simmons by a decree of the 
Supreme Court in a suit in equity, lately pending therein 
between those parties and others. The plaintiff offered 
in evidence a certified copy of the execution and of the 
final decree, as stated in the execution, without the plead- 
ings or any other proceedings in the cause. Upon objec- 
tion made, the court held the evidence insufficient; and 
the plaintiff submitted to a non-suit and appealed. 


Guion and Bynum, for the plaintiff. 
Bazater, for the defendant. 


Rourrin, C. J. As the defendant in this suit was not the 
defendant in the execution, and it did not appear that the 
former came in under the latter after the lien of the exe- 
cution attached, it must be’ assumed, that the plaintiff 
alleged a prior purchase by Bedford in fraud of the cred- 
itors of Simmons. Consequently, it was necessary that 
the plaintiff should produce the decree, as well as the 
execution, in order to establish that Logan was a creditor ; 
Rutherford v. Robeson, (at this term,) and in order to 
make the decree evidence, it was, of course, requisite to 
have the bill and answer, and, so much of the pleadings 
and orders as would show, that the decree was pronounced 
in a cause properly constituted between parties. \ 


Per Curiam. Judgment affirmed. 
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ABSALOM SHERRILL v. ANDREW H.SHUFORD. 


It is no answer for a sheriff to say, when sued for negligence in not executing 
i process against a debtor, that the debtor, even after being imprisoned under 
| a ca. sa., might pay, or secure to be paid by assignment, other bona fide debts: 
to the disappointment of the judgment creditor. 
The true inquiry is, has the sheriff, by his negligence, deprived the plaintiff of 
any legal means of securing the payment of his debt? If he has, and the 
debtor had property, which might, by due process, have been subject to it, 
the sheriff shall be liable to the amount of the debt, which might have been 
thus secured. 


Appeal from the Superior Court of Law of Carawsa 
County, at the Fall Term, 1848, his Honor, Judge Moore, 
presiding. 

j The action is brought in debt on the defendant’s official 

bond, as sheriff of Catawba county. The breach assigned 

is, in not using due diligence to collect a note put into his 
hands. One Douglass owed the plaintiff one hundred dol- 
lars, due by note, which he put into the hands of the 
plaintiff on Thursday, together with a warrant and a bail 
bond, and took from him a receipt for the same. At the 
same time he informed the defendant that Douglass was in 
the county, and he wanted him to execute the process forth- 
with. Douglass had been a citizen of Catawba county, 

} but had removed to Tennessee, taking with him several 

® negroes, and it was proved that he had the same negroes 

some time after his arrival, and a tract of land and a 
considerable quantity of stock. When he removed he 

was reported to be insolvent. When the defendant 

received the note and warrant, he said he could not 
execute the process until Saturday, as he had an engage- 
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ment to sell some property the next day at Newton. 
On Saturday morning the defendant started, as he alleged, 
to serve the process, when he was informed that Doug- 
lass had started on his return to Tennessee, and that he 
could not overtake him, until he got out of the county. 
Douglass took with him, when he left, a mare and colt, 
worth from $75 to $80, which were in his possession 
when the warrant was put into the defendant’s hands. 
Douglass left on Sunday morning. 

Upon the subject of damages, his Honor instructed the 
jury, that, if the defendant, by using proper diligence, 
could have subjected the horses to the payment of the 
debt, which Douglass owed the plaintiff, then the latter 
would’ be entitled to-a verdict for the value of the horses. 
As to the property in Tennessee, the jury was instructed, 
that the plaintiff had no way to subject that, directly, to 
the payment of his debt, but if the defendant had exe- 
cuted the warrant, and had held Douglass to bail, he might 
have been thereby compelled to go to jail, and, before he 
could have taken the oath of an insolvent debtor, he 
would have been obliged to make a surrender, in his 
schedule or otherwise, of the property in Tennessee. But, 
in considering the value of the chance of the plaintiff’s 
collecting his debt in this way, or in any other, if Doug- 
lass had given bail, it was necessary for them to advert 
to the testimony of Donglass’ insolvency, and his right by 


deed of trust, and other legal means, to prefer his other 
creditors. 

The verdict was for the plaintiff, and under the 
instructions of the judge, the damages were assessed at 
six-pence. From the judgment, upen this verdict, the 
plaintiff appealed, and excepted to the charge,. upon the 
subject of damages. 

Boyden and Guion, for the plaintiff. 

H. C. Jones and Gaither, for the defendant. 
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Nasu, J. The plaintiff is not entitled to a new trial, 
unless the court, in its charge, committed some error in 
law. We think the latter part of the judge’s charge is 
erroneous in two particulars. There was no evidence in 
the case to support it, and it was incorrect in law. We 
are to presume that the exception contains all the evi- 
dence upon which the charge was bottomed. There was 
then no evidence of the insolvency of Douglass. On the 
contrary, the case states, that, at the time the warrant 
was put into the hands of the defendant, he had two 
horses, which he carried off with him, when he left the 
state, and a plantation and negroes and stock in Tennes- 
see.. But the rule laid down, by which the jury were to 
calculate the plaintiff's chance of securing his debt, has 
no foundation in law. It is true that a debtor, even 
after being imprisoned under aca. sa., may pay other bona 
fide debts, to the disappointment of his judgment creditor, 
but that he may do so is no evidence that he will do so, 
nor is it any answer in the mouth of the sheriff, when 
sued for negligence in not executing a writ. If it can 
shield the sheriff in this case, from answering in sub- 
stantial damages, it will answer in any other, where the 
defendant may owe more than he can pay. In all such 


cases, the officer may keep the writ in his pocket, and, 
when sued, turn upon the plaintiff and say, “ you have 
suffered no injury; if I had executed the writ and taken 
bail, the defendant might have paid away all his property, 
in discharge of other debts, and you would have got 
nothing.” This cannot be the law. The true inquiry is, 
has the defendant, by his negligence, deprived the plaintiff 
of any legal means of securing the payment of .bis debt? 
If he has, and the debtor had property which might, by 
due process, have been subject to it, he shall answer to 
the full amount of the debt; and his Honor in his charge 
very fully pointed out to the jury how that might have 
been done, if the process had been served. Another 
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objection to the part of the charge we are considering is, 
that there is no evidence that Douglass owed one cent, but 
what he owed to this plaintiff. There was no error in 
refusing the charge required. If the defendant could not, 
by any diligence, have collected the debt from Douglass, 
then the plaintiff had suffered no actual loss, and the 
defendant was liable only to nominal damages. 


Pxr Curtam. Judgment reversed and a venire de novo 
awarded. 


DEN ON DEMISE OF MORRIS v. ALLEN, et al. 


Where an agreement was made between a father and his sons, that they should 
purchase his land at execution sale, at an under-value, for his use and for 
the purpose of keeping off other creditors; Held, that a purchase by the sons 
under such circumstances was fraudulent and void against creditors, 
whether the money was furnished by the father or paid out of their own 
meaus. 


The case of Dobson v. Erwin, 1 Dev. & Bat., 569, cited and approved. 


Appeal from the Superior Court of Law of MoDoweLi 
County, at the Spring Term, 1849, his Honor, Judge 
Bailey, presiding. 

Both parties claim under sales by executions against 
John Allen, under the following circumstances: One 
John McEntire had a judgment against John Allen, on 
which a balance of $400 was due in August, 1840, and the 
premises were then sold by the sheriff, under a fiert facias 
on that judgment, and purchased at the price of $405 by 
the defendants, who are the sons of John Allen and took 
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a deed from the sheriff. On the 16th of September, 1837, 
John Allen, as the surety of another person, gave a bond 
to Morris, the lessor of the plaintiff, for $1,000, payable 
two days after date; and a suit was commenced thereon in 
March, 1841, in the superior court of Burke, and judgment 
obtained in October, 1842, for $1,223.95. On the 10th of 
December, 1842, a jfiert facias was sned out thereon, 
directed and delivered to the sheriff of Burke, returnable 
to the spring term, 1843, which was levied on the premises 
on the 6th of March, 1843, by the sheriff of Burke, who 
sold them at Morganton, on the 19th of April, 1843, at 
$500, to the lessor of the plaintiff and made him a deed. 
The premises are situated in that portion of McDowell 
county, which was taken from Burke county, and the levy 
of the execution was made before the first county court 
held for McDowell, but the sale afterwards. The plaintiff 
then gave evidence that the premises were, at the time of 
the purchase by the defendants, of the value of $!,500, 
and that John Allen was much indebted to another person 
and was totally insolvent. And the plaintiff further gave 
evidence, tending to shew, that the money, which the 
defendants paid for the premises, belonged to their father; 
and also that there was an agreement between John Allen 


and his sons, the defendants, that the defendants should 
bid off the land and take the title to themselves, for the 
purpose of securing the enjoyment to the father, and with 
the intent to defraud the plaintiff and other creditors of 
the father of their debts. , 

‘Thereupon the defendants moved the court to instruct 
the jury, that the sheriff of Burke had no authority to sell 
the land at Morganton, and therefore that no title passed 
by his deed to the lessor of the plaintiff. But the court 
refused to give the instruction. And his Honor then 
stated his opinion to the jury, that, if John Allen furnished 
the purchase-money, paid by the defendants to the sheriff, 
to the intent that the sons should take the title to them- 


a 
204 [32 
4 
| 
| 
I 
i] 
. 
q 
4 


N. C.] * AUGUST TERM, 1849. 


Morris 0. ALLEN. 


selves and thereby defeat the other creditors of the father, 
the purchase of the defendants was fraudulent and void, 
although the plaintiff in the execution, McEntire, and the 
sheriff were parties tosuch agreement. And furthermore, 
if there was an agreement between John Allen and the 
defendants, that they should buy the land at the sheriff’s 
sale and take the deed to themselves, but so that the father 
might possess and enjoy it, and with the intention to defeat 
the lessor of the plaintiff and his other creditors of their 
just debts, that then the purchase of the defendants would 
likewise be fraudulent and void, althongh the defendants — 
paid their own money. There was a verdict for the plaint- 
iff, and the defendants appealed from the judgment. 


Avery and Gaither, for the plaintiff 
Bynum and N. W. Woodfin, for the defendants. 


Rurrin, C. J. By the general law, the sheriff of Burke, 
if he had authority to sell at all, was obliged to sell at the 
court-house of his own county; and he could not, there- 
fore, go to the court-house of the new county for that pur- 
pose. Rev. St., ch. 45, sec. 10. The first question turns, 
then, upon the power and duty of the sheriff of Burke to 
make the sale. We think very clearly that he was the 
person, under the acts establishing McDowell, 1842, c. 10 
and 11. That connty was constituted of parts of Ruther- 
ford and Burke; and, by the 8th section of ch. 11, it is 
enacted that all process issued from the superior courts of 
Burke and Rutherford against the citizens of McDowell, 
until a sheriff shall have been elected for McDowell, shall 
be executed by the sheriff of Burke or Rutherford ; and 


that, after that time, such process shall be directed to the 
sheriff of McDowell and be executed by him. And the 
8th section enacts “that nothing in this act shall be con- 
strued so as to prohibit the sheriffs of Burke and Ruther- 
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ford from collecting such moneys as are due or may become 
due on any judgment before the first court for McDowell.” 
From those provisions it is plain the legislature did not 
mean that a creditor should be defeated or delayed of exe- 
cution for his debt by the division of the county. On the 
contrary, executions, taken out from the courts of Burke, 
were to be directed to the sheriff of Burke, until there 
should be a county court and sheriff for McDowell; and, 
of course, the sheriff to whom the execution was by law to 
be directed and was directed, is the pruper officer to exe- 
cute it; and it is the sole purpose of the 8th section to 
provide against a contrary construction, in respect to the 
officers mentioned in it. 

The court agrees also to the instructions given to the 
jury under the evidence. It is true that the exception 
does not set forth the evidence in detail, and therefore we 
cannot affirm positively what it was. But it is stated, in 
general terms, that it tended to prove an agreement 
between the father and sons before the sale, that the land 
should be sold by the sheriff and the sons should buy it 
and take a conveyance, to the double intent that the 
father should still enjoy it, and that his other creditors 


should be defrauded; and, under the verdict of the jury, 
it must be taken that the evidence did establish such an 
agreement and upon those intents. Indeed, it was admit- 
ted at the bar, that the facts upon the trial were clearly 
against the honesty of the transaction between the father 
and sons, if, upon the supposition of the sons paying their 
own money, in point of law, there could be a fraud, which 
would avoid the sheriff’s deed at law. We do not think 
that the plaintiff’s case necessarily depends on avoiding 
the deed to the defendants, by reason of the fraud in 
their purchase. For, if they bought in trust for their 
father, whether bona fide or not, the land would be liable 
under the act of 1812 to execution for his debts, unless 
it was a part of the agreement, and that bona fide and 
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openly, that the sons should take the sheriff’s deed, as a 
security, for the sum paid by them for the land, or some 
other debt. No doubt such a transaction in good faith 
would be supported, as was mentioned in Dobson v. Erwin, 
1 Dev. & Bat., 569; and then the interest of the father 
could only be sold under execution, if at all, as an equity 
of redemption, and subject to the payment of the sums 
advanced by the sons, as a debt to them. But nothing of 
that kind is suggested here. On the contrary, the case is 
that an insolvent father and his sons contrive to bring a 
tract of land, worth $1,500, to sale on execution, with the 
view that the sons shall buy it at a great under-value, and 
hold it upon a secret trust for the father, in order by those 
means to defeat creditors. It would be surprising, if a 
transaction so obviously covinous and injurious to cred- 
itors, and tending so directly to enable debtors in effect 
to keep back parts of their property from their creditors, 
could be supported, or that the common law should not 
be competent to detect and redress it. In the case of Dod- 
son v. Erwin, it was held, that if the debtor advanced the 
money, or a considerable part of it, to make the purchase 
at the sale of the sheriff, and the purchase was made for 


his own use, that was a fraud which would avoid the title, 
though the sale was at the instance of another and for a 
jast debt. For, in such a case, the sale, though in form 
that of the sheriff, is, by the contrivance of the debtor and 
the purchaser, and in respect of their fraudulent purpose, 
substantially as much a sale inter partes, as if there had 
been no intervention of the sheriff. It is the same thing 
precisely, though all the money paid to the sheriff be 
advanced by the person, to whom he makes the deed, pro- 
vided only there be the same intent in each case to cheat 
creditors. But it is said, that, in such a case, the law can- 
not admit the idea, that the highest bidder at a public 
sale, who pays his own money, can have an intent to cheat 
the creditors of the former owner of the property, since 
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the sale is made by the law itself for a necessary purpose. 
But all know, that is no protection against frauds. Many 
frauds are committed on the debtors in snch sales, by 


bringing them on by surprise, by suppressing bidding and 


the like. So likewise many debtors contrive by combina- 
tions with near relations or friends, at such sales, to have 
their property bought in at an under-value, in the hope 
that thereby other creditors will be kept off, while they 
will have the enjoyment of the property at but slight 
expense to their relations. A man with the money in his 
pocket refuses to apply it to the payment of a judgment 
debt, in order that an execution may issue and his prop- 
erty be sold, and bought. for a small price by his family 
fot his enjoyment, so that he may keep his money, and 
another creditor, who is expected to come shortly with 
an execution, may find nothing tangible, out of which 
he may make his debt. Surely there can be no clearer 
fraud, than such a contrivance to put a man’s property 
out of the reach of an execution. The circumstance 
that the purchaser pays his own money is evidence, 
indeed, that the purchase was on his’ own account and 
bona fide. But it is certainly not conclusive; for, as 
mentioned by Lord Mansrietp, in Cadogan v. Kenneth, 
Cowp., 432, there may be cases where a person gives a 
full price, and yet the thing, being done mala fide for the 
purpose of defaulting creditors, is fraudulent and void. 
So, if the father did not have the money, yet the case 


would be the same upon such an agreement and with such 
intent. Every man, whose property is offered for sale, 
whether by himself or an officer, is naturally disposed to 
get the most for it, at least a fair price; and it is the com- 
mon experience, when nothing is meant but what is fair, 
that such a man uses some exertions to collect bidders 
and to induce them to go to a reasonable value. If he 
hae other creditors, perhaps it is his duty to them thus 
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to act; and most men, who adequately feel the moral 
obligation of contracts, would probably do so. But, 
although that may be an imperfect duty, as there is no 
mode of enforcing it, yet the debtor’s own interest would 
prompt him to the use of means for making the property, | 
which was to be sold: from him forever, go as high as he 
could, so as to reduce his indebtedness as much as possi- 
ble; and in that way his creditors would get the benefit 
- of his labors. But, if he were encouraged to make bar- 
gains beforehand with his friends, whereby it becomes 
his interest to desist from all exertions to make a fair - 
sale, to disparage the property, to induce his family and 
friends secretly not to contend in the bidding with another 
man, who intends to buy, if it can be done at a sacrifice, 
and let him have the use of the property, it is manifest 
that it would open the door to very iniquitous practices 
to the prejudice of creditors. The conduct of such a debtor 
and purchaser, in reference to other creditors, is pre- 
cisely analogous to that of acombination among others, to 
suppress competition in reference to the debtor himself. 
The debtor may not be bound to aid in getting a good price 
for the property; but it is a fraud on the law and other 
creditors, if he binds himself not to do so, or enters into 
agreements for his own benefit, which restrain him from 
doing so. Suppose, for example, that the creditor, whom 
it is the intent to defeat, resides at a distance, and that it 


is one part of the plan that the sale shall take place 
under the first execution, before he can know of it or be 
apprised of his debtor’s embarrassments, and thereby pre- 
vent him from attending and making the property bring 
its value. Or suppose, that by consent between these 
parties and the sheriff, the sale is made without adver- 
tisement, with a view to a sacrifice; or that, with the 
same view, the debtor and his sons pull down the adver- 
tisements and prevent a general knowledge of the sale: 
it is obvious that in all those cases, and also in many 
32—14 
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others, which may be conceived, great loss might be 
thrown on creditors and a corresponding gain unfairly 
obtained by the debtor and his family, which is altogether 
contrary to fair dealings and good morals. It is not 
doubted that a son may properly and ought to assist a 
reduced parent, and that he may do so by buying the 
father’s land, as the highest bidder, when it js sold for his 
debts, in order to provide a home and a sustenance for 
him, provided it be done bona fide and openly. But that - 
never can be the case when there is a previous agreement 
between the father and son for such a purchase, upon 


@ secret trust for the father and with the intent to 


defeat a creditor, which implies that a loss is to arise to 
the creditor to the amount of the difference between the 
value of the land and the price to be given by the son, 
and that the father shall-or will do nothing to prevent 
that loss, but, on the contrary, is to promote it in any way 
he can, so as to subserve his secret interests. In substance, 
such transactions, when the facts can be got at, must be 
deemed by the law contracts of the parties; and there- 
fore, when it happens that the purchase is made at an 
under-value, and is thus to the actual prejudice of cred- 
itors, as, indeed, it was intended, it must be held void. 
For, it is clear, although the sale be made by the sheriff, 
yet it is only colorably so; for the inducement to the 
purchase arises, and the real contract for it is made 
beforehand, between the parties, and its execution is to be 


dependent upon the sales happening to be made at an 
under-value. Therefore the truth of the case is nu more 
nor less than this. A debtor, who knows his land may 
soon be sold under execution, makes an agreement with a 
son that, for an inadequate price—paid to another cred- 
itor—a conveyance shall be made to him of the land as 
upon an absolute sale, but upon a secret trust for the 
debtor, and expressly for the purpose of defeating the 
expected execution; and the question is, whether ‘that 
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transaction is to stand good against such creditors. Most 
certainly not. The purpose is iniquitous and the deed 
must be void. 


Per Curiam. Judgment affirmed. 


P. W. EDWARDS v. NELSON G. HOWELL. « 


Where A. had been constable in 1843, and again held the appointment in 1846, 
and, during the latter period, one says of him, that, while constable in 1843, 
he had made a false return, A. cannot maintain an action of slander for these 
words, unless he alleges and proves some special damages. / 


Words, slandering a man as to his conduct in his office, profession, &c., from 
which the law implies damages necessarily, must_relate to the office, &c., in 
which the person slandered is engaged at the time of the speaking of the 


words. 

Appeal from the Superior Court of Law of Macon County, 
at the Spring Term, 1849, his Honor, Judge Bailey, pre- 
siding. 

This was an action of slander. The plaintiff had been 
a constable in the year 1843 and was again appointed in 
1846. The defendant, speaking of a return made by the 
plaintiff on an execution, which had been in his hands as 
constable in 1843, said that he had made a false return. 
The words were spoken, while the plaintiff was acting as 
constable in 1846. Much testimony was given on the trial 
on both sides, but it is unnecessary to repeat it here. The 
jury, under the instructions of the court, returned a ver- 
dict for the defendant, and from the judgment thereon 


the plaintiff appealed. 
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NV. W. Woodfin, J. W. Woodfin and Fitzgerald, for the 


"plaintiff. 


Henry, Edney and Baater, for the defendant. 


Pearson, J. The plaintiff was a constable in the year 
1843. In 1846, he was again appointed and acted as con- 
stable. The defendant, in 1846, speaking of the plaintiff, 
while acting as constable in 1843, said, he had made a 
false return, in returning an execution in the defendant’s 
favor against one Roland, “ No goods.” To charge a 
constable with making a false return, does not subject him 
to indictment for an offence, of which the punishment is 
infamous; and the words are therefore not actionable, with- 
out proof of special damage, unless it falls under the third 
class of cases, laid down in the books, as words which affect 
him in his office, profession or business, from which the law 
implies that some damage must necessarily be sustained, 
for it does not amount to perjury, although the return was 
false: the oath of an officer, although he is sworn, not 
being embraced within what the law terms a judicial oath, 
and not tending to defeat the administration of justice, 
which is necessary to constitute the crime of perjury, unless 
otherwise provided for by law. Starkie on Slander, page 
12. The only question, then, is, whether the words spoken 
do amount to an imputation, which affects hii in his office, 
profession or business, and we think they do not; for the 
office, which he held in 1843, had determined, at the time 
the words were spoken, and the charge made in 1846, of 


what he had done in 1843, did not, as a natural conse- 
quence, affect him in the new office. In 1st Vent. R., Herle 


_v. Osgood, the words were “ he was a debauched man and not 


fit to be a justice,” and judgment was for the defendant, 
because the words were, spoken of a time past, and TwysDEN 
Judge, said, it would have been otherwise, if the words 
had been, “he is a debauched man.” So, in this case, the — 
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words do not impute misconduct in the office which he was 
then filling, but referred to a distant and different office, 
which he had filled in 1843. If any special damage had 
resulted to the plaintiff from the speaking of the words, as 
that, in consequence thereof, certain persons would not put 
papers in his hands for collection, he might upon such 
proof have sustained his action, if special damage had been 
laid. But the law will not imply damage, as a matter of 
course, unless the words charge an indictable offence, for 
which the punishment is infamous, or unless the words - 
impute an infectious disorder, which he then had, or are 

such as affect him in the office, profession or business in 

which he is then engaged. The office, in reference to which 

these words were spoken, is not the same, which the plaint- 

iff was filling, at the time of the speaking of the words, and, 

as no special damage was proven, we are not disposed to 
éxtend the law further than decided cases; for, if every 

constable could sue in slander and recover damages, as a 

matter of course, whenever a charge was made, that 

he had been negligent in his office, and made a return, 

“ No goods,” unless it could be proven that by proper dil- 

igence he could have found some cattle, hogs and sheep to 

levy upon, there would be no end to litigation. 


Per Curtam. Judgment affirmed. 
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THE STATE v. ADDISON GIBSON. 


In cases of assault and battery, the party, who strikes another, must be guilty, 
unless he be justified ‘in committing it, as an act of self-defense. The law 
does not justify any assauit by way of retaliation or revenge for a blow pre- 
viously received. 

Appeal from the Superior Court of Law of IrEpELh 
County, at the Spring Term, 1849, his Honor, Judge Zilis, 
presiding. 

This is an indictment for a battery on Jemima Som- 
mers; and, on not ‘guilty pleaded, she was sworn as a 
witness, and stated, that she was in her field at the fence, 
and that the defendant rode by and she asked him why he 
had been talking about her, and a quarrel ensued ; and she 
then threw a stone at him, as he sat on his horse a few 
yards off, and missed,him; and that she then threw a stick 
at him, which might have brushed against the side of his 
arm ; and that then he got off his horse, picked up the 
branch of asapling and walked up to the witness and struck 
her with it on the head. Another witness for the State 
deposed, that, after the affray, the defendant said he had: 
just come from Mrs. Somers’, and that she was a bad woman, 
and had thrown stones at him and had hit him with a stick ; 
and that, to extricate himself, he was compelled to get off © 
his horse and strike her with a stick; that he struck her on 
the head and she went off crying. The court directed the 
jury, that ifthey believed the defendant acted in self-defense, 
that is, to protect himself from bodily injury, they should 
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acquit him—otherwise, they ought to find him guilty. 
The defendant was convicted and after judgment he 
appealed. 

Attorney General, for the State. 


No counsel for the defendant. 

‘Rurrin, C. J. If there was any doubt in this case, it was 
upon the facts, and not upon the law; for we think the 
rule of law was properly laid down by his Honor. In an 
action against the defendant, his plea of son assault demesne 
must have averred, that the prosecutor, just before his 
alleged battery on her, made an assault on him and would 
then have beaten him, if he had not immediately defended 
himself against her; whereupon he did then and there 
defend himself against her, and, in so doing, did a little 
beat and ill-treather. Precedent in 3 Chit. Pl., 1067. It 
is clear, therefore, that the law does not justify any assault 
by way of retaliation or revenge for a previous one 
by the prosecutrix, but only in the defendant’s own 
defense ; for it cannot be doubted, that a party must be 
liable to the public for an assault in any case, in which 
he would be to the private person in an action. In cases 
of homicide, indeed, there is an intermediate grade of 
guilt between that of the highest degree, murder, and a 
ease of self-defense, which is manslaughter, in which there 
is palliation, but not justification. But in cases of battery 
merely, the party who strikes another mast be guilty, 


unless he be justified in committing it, as an act of self- 
defense; for although, on the indictment, he need not 
plead the matter specially, but may insist on the defense 
under not guilty, yet the special matter given in evidence 
on not guilty, in order to be available, must be such as 
would support the special plea, if it had been necessary 
to put it in. It is trne, the defendant need not generally 
shew affirmatively, that the other party was in the act of 
striking again when he stfuck; as that is to be presumed, - 
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when the blow is returned immediately, or the parties are 
in the attitude or position, in which the first blow was 
given. It is, therefore, ordinarily, necessary, in order to 
repel the presumption, that something should come from 
the State to satisfy the jury, that in fact the first assailant 
had done, and that the defendant might have so seen ; for, 
otherwise, the jury will generally and, indeed, naturally 
conclude, that the defendant returned the blow, not in 
malice and in vengeance, but in defense of himself. How 
it is in any particular case, is, of course, a question of fact 
for the jury; and, we suppose, they must have thought 
here, that, as the prosecutrix was a woman and several 
yards from the defendant, then on horseback on the oppo- 
site side of the fence, he could not have believed himself in 
further danger from her, and therefore that his alighting 
from his horse and going the several yards to her and 
striking her with a stick on the head, was not in defense 
of himself, but an act of unmanly aggression on her. At 
all events, the inquiry was one for the jury, and their decis- 
ion cannot be reviewed here, as we think the law was prop- 
erly laid down to them. 

Pearson, J. The judge charged that the defendant 
was guilty, unless he struck to protect himself from bodily 


injury, by which it is understood he means, unless after 
receiving one blow, it was necessary for him to strike in 
order to prevent another. 

This, in cases of assaults and batteries, is fixing limits — 
to the ground of defense, in my opinion, more narrow 
than the law contemplates, and I, therefore, with all 
deference, cannot concur with a majority of the Court. 
Our sturdy ancestors, “ who built up the common law,” 
did not require a man to turn and flee, when he received 
a blow; he is allowed to return blow for blow, provided he 
does not give an excessive blow, such as was not called for 
by the occasion ; and. this, not exclusively upon the ground, 
- that it was necessary to protect himself on that partieu- 
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lar occasion from further’ bodily injury, but because it is 
prompted by natural impulse, which originates in the 
principle of self-protection, and tends to self-defense in 
general, by having it understood that our persons are not 
to be assaulted with impunity, but that, if assaulted, a 
blow will be given in return. If one pulls the nose of 
another, or strikes a dastardly blow from behind, and 
starts to run off, so as to make it manifest, that there is 
no danger of his striking again, and is at the instant pur- 
sued and stricken as he deserves, no excess of force being 
used, can it be said the party, who returns the blow, is to 
be convicted for an assault and battery, and that he has 
no extra-judicial remedy in an emergency of the kind, 
because he had no reason to think that the assault would 
be repeated ¢ 

In cases of homicide, the ground of self-defense is more 
narrow, because the blow returned is excessive ; the party 
is therefore required to retreat to the wall and not to take. 
life, unless it be necessary to save his own life, or to avoid 
great bodily injury; but, in homicide, the law has pro- 
vided a middle ground between conviction for murder and 
acquittal for self-defense—manslaughter. Hence the plea 
of self-defense is more restricted in homicide than in 
assault and battery, where there is no such middle. 


ground: and the dividing line between conviction and 
acquittal in assaults and batteries takes in the middle 
ground on the side of acquittal. The authorities upon 
this question are less clear and distinct than might be 
supposed. Upon examination no direct authority can be_ 
found. In-1st East. P. C., 406, it is laid down, son assault 
demesne is no excuse, if the retaliation be excessive and 
bear no proportion to the necessity or the provocation 
received. So in Ist Haw., ch. 60, sec. 23. Blackstone, 
in his Commentaries, 3 vol., page 3, in treating of extra- 
judicial remedies, puts down in- the first’ place self- 
defense, and holds, if one is attacked, it is lawful.to repel 
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force by force, and the breach of the peace is chargeable 
to him who gives the first blow, for the law in such cases 
respects the passions of the haman mind and makes it 
lawful in -him to do himself that immediate justice, to 
which he is prompted by nature, and which no prudential 
motive is strong enough to restrain. It considers, that 
the future process of the law is by no means an adequate 
remedy. 

From the general tone of the authorities, I am led to 
the conviction, that one who receives a blow is not 
restricted in self-defense, so as to be allowed to strike only 
in order to protect himself from another blow, but may 
excuse, upon the ground of self-defense, a reasonable 
retaliation for the blow received, although it be manifest, 
that the other party intends to give no other blow, and is 
allowed to do himself that immediate justice, to which he 
is prompted by nature. 

Had this been the case of two men, the law, in my 
opinion, would be clear for the defendant, but as the per- 
son stricken was a woman, and the reasoning, upon which 
the law is founded, does not so forcibly apply, where the 
party giving the first blow is a female, I would willingly 
make a distinction, if any authority could be found for it. 


Per Judgment affirmed. 
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JAMES GRAHAM v. JOHN W. GRAHAM. 


A will is well attested by subscribing witnesses, when, though not in the same 
room with the testator, they are in such a situation, that the testator either 
gees, or has it in his power to see, that they are subscribing, as witnesses, the 
same paper he had signed as his will. 

Where the supposed testator could only see the backs of the witnesses, but not 
the paper they were subscribing ; Held, that the paper writing was not well . 
attested as a will. 


Appeal from the Superior Court of Law of Rowan 
County, at the Fall Term, 1848, his Honor, Judge Moore, 
presiding. 

This is an issue, devisavit vel non, made up under the 
statute to try the validity of a paper writing, propounded 
as the will of John Graham, deceased. The evidence 
was, that the supposed testator executed the will in the 
presence of two witnesses, and desired them to attest the 
instrument. He was lying in bed very sick at the time, 
and the two witnesses withdrew into another room, between 
which and the testator’s sick chamber there was a door 
open, and at a large chest in that other room the witnesses 
signed their names. The bed, in which the deceased was 
lying, stood by the partition between the two rooms, and 
two or three feet from the door, and the chest, on which 
the witnesses subscribed the will, stood also against the othe 
side of the partition, and néarly opposite to the bed; s 
that the testator, as he was lyiug in bed, could, by turnin 
his head and looking around the side of the door, see the 
backs of the witnesses, as they sat at the chest writing, but 
he could not see their faces, arms, or hands, or the paper 
on which they wrote ; a view of those being obstructed by 
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the partition. After the signing by the witnesses, they 
returned with the will into the room, where the testator 
was, and informed him they had witnessed it, and he 
requested a person present to take charge of it. The court 
directed the jury, that, though the testator could have 
seen enough of the persons of the witnesses, while they 
were subscribing the will, to enable him to recognize them, 
yet if he could not have seen what was going on, whilst 
they were in the act of attestation, the paper was not prop- 
erly executed and attested. The jury found against the 
will, and from a judgment accordingly the executor 
appealed. 

Boyden and Craig, for the plaintiff. 

Clarke, for the defendant. 


Rurrin, ©. J. The rule laid down by his Honor seems 
to be a very rigid construction of the terms “in his pres- 
ence,” which are used in the act; but it is in conformity 
with the cases hitherto decided on this subject, and, we 
believe, with the policy and meaning of the statute. 
Except in the case of a blind person, “ presence seems to 
have been understood as having the same sense as “ within 
view ;” and it follows, that the thing to be seen, or to 
be within the power of the party to see, is the very fact 
of subscribing by the witness. Thus in Shires v. Glascock, 
1 Atk., 688, which was the first or one of the first cases 
that occurred in England under the statute of frauds, it 
was held that a signing in another room, some yards dis- 
tant from the testator, was a subscribing in his presence, 
because he might see it by a broken window: the Court 
saying, “that the statute required attesting in the pres- 


ence of the testator, to prevent obtruding another will in 
the place of the true one;” therefore, that when “the 
signing is in the view of the testator, it is enough,” though 
he should not actually see them signing. That, we take 
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it, is the true principle of the statute, that a subscribing 
by the witness must be in such a situaticn, whether within 
or without the testator’s room, as will enable the testator, 
if he will look, to see, that the paper signed by him is the 
same, which is subscribed by the witness. Therefore, 
when they subscribe out of the testator’s room, and in 
such a situation that he cannot see the paper, and for that 
reason cannot see and know for himself, that it is the true 
paper, it cannot in any proper sense be said, that the thing 
was done in his presence. The statute meant, that he 
should have evidence of his own senses to the subscribing 
by the witnesses, just as he should to a signing for him by 
another by his direction and in his presence; so as to 
exclude almost the possibility of imposition by substituting 
one paper for another, without detection by the testator 
himself upon his own ocular observation, and without 
exposing him to any risks from undue confidence. Jn Doe 
dem Wright v. Mansfield, 1 M. & 8., 294, Lord Exenzor- 
oueH lays down this to be the rule: that, ‘when the devisor © 
cannot see “ the act doing,” that is out of his presence. 
And in the case of Casson v. Dade,1 Bro. C. C., 99, 
Lord Tuurtow held a will to be well executed, which 
was attested at the window of an attorney’s office, ‘because 
the testatrix was sitting in her carriage and it was pnt 
back to the window of the office, so that she “ might see 
what passed ;”’ so it is said in the other case of Davy v. 
' Smith, Salk., 395, that the testator might have seen the 
witnesses “‘ subscribe their names ” if he would, and there- 
fore that the will was well executed. We believe, indeed, 
that there is no instance, in which a paper has been sns- 
tained, where the attestation was under such circumstances, 
that the testator could not see what was. done, so as to 
a himself upon his own knowledge against any dis- 
onest substitution by the people, whom he is obliged by 
the law to select, and depend upon, as subscribing wit- 


nesses to his will. 
Per Curiam. Judgment affirmed. 


° 


IN PHE SUPREME COURT. 


Bun. Turn. Co. v. BAXTER. 


THE BUNCOMBE TURNPIKE COMPANY v. JOHN BAXTER. 


The act of assembly, incorporating the town of Hendersonville and exempt- 
ing the citizens of that town from working “‘on roads without the limits of 
that town,” does not exempt them from working on the Buncombe Turn- 
pike Road, as provided by the charter of the Buncombe Turnpike Company. 
The roads referred to in the act of incorporation are the ordinary public 
roads of the county. 


The case of Drake v. Drake, 4 Dev., 110, cited and approved. 


Appeal from the Superior Court of Law of Henprrson 
County, at the Spring Term, 1848, his Honor, Judge Bat- 
tle, presiding. 

By the act of 1824, incorporating the Bancombe Turn- 
pike Company, all hands liable to work on roads in Bun- 
combe, residing within two miles on either side of the 
turnpike road, are made liable to do six days’ work on it 
annually, and those who do not, when warned, are made 
liable to the penalties, which’ could then be collected from 
persons failing to work on public roads in thestate. After- 
wards Henderson county was established out of a part 
of the territory of Buncombe, through which the turnpike 
ran; and the defendant lived in Hendersonville, within 
two miles of the road, and became liable to work on it. 
The present action was commenced by warrant for $4, 
for failing to work on the road, four days in February 
and March, 1848, and it was admitted on the trial, that 
there should be judgment for the plaintiff, unless, in point 
of law, the defendant was exonerated from working on 
the turnpike by an act, passed in the year 1846, to incor- 
porate the town of Hendersonville. By that act it is 
enacted, amongst other things, that the commissioners of 
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the town shall appoint an overseer of the streets of the 
town, and that all persons residing in the town, liable by 
law to work on roads, shall be required to work on the 
streets, as often as shall be necessary; and also, “ that all 
persons, living within the limits of said town, liable to 
work on public roads, be and they are hereby exempted 
from working on roads, within the limits of said corpora- 
tion.” The turnpike road passes through the town of 
Hendersonville for three-quarters of a mile, and forms its 
principal street. The defendant is a citizen of Hender- 
sonville and resides in it, and worked under the overséer 
of the streets. But, for the four days, for which the pres- 
ent suit is brought, the defendant was summoned to work 
on the turnpike rvad without the town of Hendersonville, 
and refused to do so. The case was submitted to the court 
on these facts as admitted ; and his Honor gave judgment 
for the defendant, and there was an appeal to this Court. 


NV. W. Woodfin, for the plaintiff. 
Henry, for the defendant. 


Rurrty, C.J. The judgment is considered erroneous by 
this Court. ‘It is true, the act, in terms, exempts the citi- 
zens of this town from working on roads without the cor- 
poration, and therefore it is broad enough to embrace this 
case, if that expression is not controlled by the context, or 
the nature of the subject and the statute. It is said, 
indeed, on the part of the plaintiff, that such an exemption 
as that claimed by the defendant, is beyond the legislative 
power to grant, because it is inconsistent with the previ- | 
ous charter to the plaintiff, whereby the work of the 
defendant was assured by the state to the company. We 


do not deem it necessary, nor proper, unnecessarily to 
express an opinion upon the question of constitutional 
power. It is, nevertheless, material to observe that there 
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is such a stipulation in the charter of the Turnpike Com- 
pany, in compensation for the privilege thereby reserved 
to all the citizens of Buncombe county to pass the plaint- 
iff ’s road, toll free. It is material to advert to that stipu- 
lation, as a help to the just construction of the subsequent 
town charter; for, certainly, nointention to violate the 
public faith and contracts is to be imputed to the legisla- 
tor, if it can be avoided, admitting even the power to do 
so. Hence, if the statute we are considering were a pub- 
lic one, the construction ought to be such as is consistent 
with the public engagements in previous statutes, if the 
language will admit of it; and resort is properly had to 
the context, in order to give to general terms a more 
enlarged or restricted sense, so as to effectuate the inten- 
tion of the legislature, in accordance with the rights before 
granted to some of her citizens and with the character of the 
state. In other words, an intention to do wilful injustice 
by invading private right is not to be attributed to the 
legislature, when, by any fair intendment, a different and 
a just meaning can be put on the langnage. Now, the 
case is, that this defendant was liable, by a provision in 
the charter of the plaintiff, to work six days every year on 
the turnpike road, and made so liable for a valuable con- 
sideration, moving from the company to his fellow citi- 
zens of his county, and that, by the general law, the 
defendant was also liable to work on the other roads— 
the common highways of the county—as he might be 
appointed by his county court from time to time. In that 


state of things a law was passed, that he,-as a citizen of 
an incorporated village, should work on its streets, and 
for that should be exempted from working “ on roads” 
without the town. To the question, what roads were 
meant, one would naturally say at once, that the legisla- 
ture did not mean to violate its prior engagement nor 
deal unjustly, and therefore could have intended only to 
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relieve the inhabitants of the town, who alone work on- 
its streets, from the. burden of being appointed by the 
court to work on the ordinary county roads, in respect 
to which the legislature has an. absolute and rightful 
discretion. The construction is thoroughly fortified by 
‘ the previous part of the sentence, in which it is said, that 
the citizens of the town, who are “ liable to work on pub- 
lic roads,” are to be exempted from’ working on roads.; 
from which the inference is a fair one, that the roads, 
from working on which they are exempted, are those, 
and those only, on which they were immediately before 
liable to work, namely, the public roads, or such as belong 
to the public only, and in which there was no private 
right. Such would be the proper interpretation, we think, 
were the statute under consideration a public one; and 
much more is it, when it is remembered, that it is a private 
act, incorporating a small village, and that the rule for 
construing such a statute is, that they do not bind strangers 
not mentioned in them, or, at all events, in derogation of 
private right, beyond a construction rendered absolutely 
necessary by its words. 2 Bl. Com., 345: 1 Thomas’ 
Coke, 26; Drake v. Drake, 4 Dev., 110. For these 
reasons the Court is of opinion that judgment be given 
for the plaintiff for $4 and the costs, according to the case 
agreed. 


Per OCurtam. Judgment reversed, and judgment for 
the plaintiff. 
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JOSEPH STARNES, et al. v. JAMES ERWIN. 


If the promise declared on be an absolute one and that proved be conditional, 
the variance is fatal, as where the plaintiffs declared, that, in consideration 
the plaintiffs would pay the defendant one hundred dollars for the lease 
of a goid mine, he would warrant that they should make that sum in ten 
days; and the promise proved was, if they would do the work, he would war- 
rant, &c.; Held, that the variance was substantive and fatal. 


In an action on a verbal agreement, alleged to contain a warranty, it is com- 
petent for the jury to decide, whether the word “warrant” was used by 
the vendor, merely asa word of high commendation of the subject of the 
trade, or whether it was intended to import that the vendor would be liable 
in damages, if the thing sold should not answer the description. 


The case of Islay v. Stewart, 4 Dev. & Bat., 160, cited and approved. . 


Appeal from the Superior Court of Law of Mxcxuen- 
Bure County, at the Fall Term, 1847, his Honor, Judge 
Pearson, presiding. 

The plaintiffs’ declaration contains two counts: the 
first on a warranty; the second, for money had and 
received. The defendant possessed a lease in a gold mine 
which had an unexpired term of three years to run, and 
which the plaintiff purchased from him at the price of 
$100, and paid it before the beginning of this action. 
The declaration sets forth, that, at the time of making 
the contra:t and in consideration of the price to be paid, 
the said James Erwin /* undertook and then and there 
faithfully promised the said Joseph Starnes and the said 
Salathiel Harris, that he, the said James Erwin, would 
warrant the said Joseph Starnes and Salathiel Harris, if 
they would purchase his said interest in the said gold 
mine, at the said sum of $100, they should make in ten 
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days out of the said gold mine the said sum of $100, &c. 
The evidence was, that the plaintiffs applied to the defend-_ 
ant to purchase his interest in the gold mine, and the 
defendant said they could have it for $100. Harris said, 
that was high; the defendant replied, “ but for the death 
of my wife, I would not take that price; if you buy, I will 
warrant you to make the money in ten days. Come up in 
in a few days and we will look at it.” Starnes said it 
would do no good to look at it; the shaft is full of water; , 
I will buy it on your honor. The defendant said, if you 
will do the work I will warrant you will make your money , 
in ten days. Starnes said I will dothe work. They then 
fixed on a day to meet, to get Mr. Elms to do the writing. 
Under the charge of the court there was a verdict for the 
defendant and the plaintiffs appealed. , 


Clarke and Boyden, for the plaintiffs. 
Osborne and Wilson, for the defendant. 


Nasu, J. The contract proved is different from that 
declared on. In the former, the warranty, if made, was 
qualified by the understanding and express agreement of 
the parties, that they should do the work. The contract 
declared on has no such stipulation, but is an unqualified 
undertaking by the defendant, that, if they should buy, 
they should make one hundred dollars in ten days. It is 
not necessary that a contract should be set out in the decla- 
ration in hoc verbo: a statement substantially correct 
is sufficient. The promise must, however, be correctly 
set out, and any substantive variation between the prom- 


ise laid and that proved will be fatal. When a declara- 
tion stated, that the defendant, on the sale of a horse, 
warranted him to be sound, and the proof was of a war- 
ranty of soundness everywhere, except g kick on the 
leg, the variance was held to be fatal. Jones v. Cowly, 
4 B. & Ores., 445. So where the declaration stated the 
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warranty to be on the sale of one horse, and the proof 
showed a sale to the plaintiff of two horses belonging to 
different persons by the same contract, the court held the 
evidence did not support the declaration. Symonds v. 
Carr, 1 Camp., 261; Ist Arch. N. P., 94-95. For this vari- 
ance the judgment must be affirmed. If, however, the 
declaration set out the contract, as it is proved, it would 
be defective and insafficient to sustain the action, for the 
want of an averment that the plaintiffs had worked the 
mine. The defendant’s warranty was a special one, or 
rather a conditional one; if they would do the work, that 
is, the necessary work, they would make the money in 
ten days. The plaintiffs nowhere in their declaration 
aver, that they worked the mine at all; much less for ten 
days. All that is said about it is, that the said Joseph 
Starnes and Salathiel Harris have been put to great 
charges and expense of their money in and about the 
working and digging in the, said mine, &c. This is not 
an averment. An averment is a positive statement of facts 
in opposition to argument or inference. 1 Arch. N. P., 
820. There is no statement, as a fact, that they did work 
the mine, or, if so, that they worked it for ten days or that 
they worked with hands in sufficient number to make 
$100 in ten days. We are further of opinion, that his 
Honor was correct in his charge to the jury. He instructed 
them, that, if, from the whole conversation, the subject 
matter, &c., they should come to the conclusion “ that 


the word warrant was used, as a word of high commenda- 
tion and praise, so as to induce the trade, and not as 
importing an undertaking to make good in damages, if 
the money was not made in ten days, the defendant would 
not be liable in this action.”” The word warrant, as used 
by the parties on this occasion, was a fit subject for the 
consideration of the jury, as a matter of fact; it was a 
verbal agreement in relation to a matter, upon which 
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there was room to doubt. Jslay v. Stewart,4 Dev. & 
Bat., 160. The doubt was greatly increased by a fact | 
proved by the plaintiffs, that, when the defendant urged 
the plaintiffs to come up in a few days and look at the 
mine, one of them replied, that will do no good, the shaft 
is full of water ; I will have to rely on your honor; and 
when they did meet and complete the bargain, no mention 
was made of any warranty. , 

Upon the 2d count the plaintiffs cannot recover. They 
are still in the possession of the mine, or were at the time 
the action was brought, as far as the case shows, or if the 
lease had expired at the time of the action brought, there 
is no evidence that they did not enjoy the term they pur- 
chased. 


Per Curram. Judgment affirmed. 


THE STATE pn the relation of BOGER v. ROBERT BRADSHAW, et al. 


Where a statute requires a bond from an officer for the faithful discharge of 
his duty, and a new duty is attached to the office by statute, such bond, given 
subsequently to the latter statute, embraces a new duty, and is a security for 
its performance; unless where, when the new duty is attached, a bond is 
required to be given specifically for its performance. e 

The cases of Cameron v. Campbell, 3 Hawks., 28; Orumpler v. The Governor, 1 
Dev., 52; The Governor v. Barr, 1 Dev., 6, and The Governor v. Matlock, 1 Dev., 
213, cited and approved. ; 


Appeal from the Superior Court of Law of Rowan 
County, at the Fall Term, 1848, his Honor, Judge Moore, — 
presiding. 
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This is an action of debt on a general bond, given by 
the sheriff of Rowan, in the sum of $10,000, for the dis- 
charge of the duties of his office, for the year 1847, of 
which the condition is in the form prescribed by the stat- 
ute. Rev. St., c. 109, s. 13. The breaches assigned are, 
that the sheriff failed to collect the town taxes of Salis- 
bury for the year 1847, and secondly, that he collected the _ 
taxes and failed to pay them to the relator, the treasurer 
of the town. After oyer of the bond and condition, 
the defendants pleaded, conditions performed, and no 
breach, &c. 

A verdict was found for the plaintiff, subject to the 
opinion of the court, whether the sureties were liable on 
the bond for this demand, upon the following statement. 
By a private statute, passed in the year 1794, to amend 
the laws regulating the town of Salisbury, it was enacted, 
that the commissioners of the town should annually 
appoint a person to collect the taxes assessed for the town, 
and that such person should enter into bond with suffi- 
cient sureties in a sum not less than $100, to the commis- 
sioners, for the faithful discharge of his duty ; and it makes 
it the duty of the persons so appointed to give such bond 
and to collect the taxes, and pay the same to the treasurer 


of the town on or before the first Monday in August in 
each year. By another private act, passed in the year 
1825, it was enacted, that the first five working days in 
March, in every year, shall be the time in which the tax 
list for the town shall be given in; and that, on the 20th 
of March the commissioners shall appoint three assessors 
‘to value and assess the real estate in the town for taxes, 
who shall, within three days, file their assessment with the 
commissioners, who shall thereupon proceed to lay the 
taxes, and that, within ten days after the commissioners 
shall have laid the taxes, the clerk of the board of commis- 
sioners shall deliver to the town constable, or to the per- 
son whom they may appoint to collect the said taxes, an 
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accurate copy of the return, &c., and annex the valua- 
tion of each person’s property, as made by the assessors, 
together with the amount of taxes due thereon; and that 
the town constable, or person appointed to collect the 
taxes, shall, within three months after the list is placed 
in his hands, account for and pay over to the treasurer 
of the board of commissioners all such sums as he may be 
made liable and accountable for by virtue of his appoint- 
ment; and that such constable or collector may, within 
one year afterwards, collect the same, notwithstanding 
he may have paid the same to the commissioners; and 
that the commissioners shall annually deliver to the con- 
stable, or other person appointed to collect the taxes, a 
warrant under their hands authorizing the said person to 
demand and receive the taxes. By another act, passed 
in the year 1827, the sheriff of Rowan county is author- 
ized and required to collect, pay over and account for the 
taxes, imposed by the commissioners of the town of Salis- 
bury, on the citizens and property therein, in like manner, 
and under the same rules and regulations, as were then 
prescribed for the government of the town constable, or 
collector, by the aforesaid act of 1825. Under that act of 
1827, the sheriff received the list and collected the taxes 
of 1847, or became liable for the same. 

Upon the point reserved, the court was of opinion with 
the defendants, and set aside the verdict and entered a~ 
nonsuit, according to the agreement of the parties; and 
‘the relator appealed. 


Clarke and Boyden, for the plaintiff. 
Osborne and Crazge, for the defendants. 


Rorrin, ©. J. The liability of the sheriff himself for 
the taxes, in a proper action, is not disputed ; and-the only 
point is, whether he and his sureties are liable there-" 
for upon his general official bond for 1847. We own 
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that we see no reason why they should not be. The act 
of 1827 imposed the duty on the sheriff of collecting the 
town taxes; and one part of the condition of the bond, 
after enumerating several particular duties of the sheriff, 
is, that “‘ he shall pay all money by him received by vir- 
tue of any process to the person or persons to whom the 
same shall be due, and in all other things well, truly, and 
faithfully execute the said office of sheriff, during his con- 
tinuance therein.” Those words are therefore broad 
enough to cover the present case; and the principle laid 
down in Cameron v. Campbell, 3 Hawks., 285, and in other 
cases, is a sound one, that when a statute requires a bond 
from an officer for the faithful discharge of his duty, and 
a new duty is afterwards attached to the office by statute, 
such bond, given subsequently to the latter statute, 
embraces the new duty, and is a security for its perform- 
ance. If it be notso, then with the creation of every addi- 
tional duty’ of an officer, there would be a necessity for 
requiring a separate special security—which has never been 
done or thought of. The contrary, however, is supposed to 
be established by the cases of Crumpler v. The Governor, 1 
Dev., 52, and The Governor v. Barr, 1 Dev.,65, and Gover- 
nor v. Matlock, 1 Dev., 213, in which ig was held that the 


general words, in the conclusion of the general bond of the 
sheriff, did not extend to the public and county taxes. But 


‘those exceptions were expressly placed on the ground that 


the statutes, which made it the duty of the sheriff to collect 
those taxes, required separate bonds as securities for each . 
species of tax. The construction was that those bonds 
were, upon the intention, not cumulative, but special secu- 
rities for the revenue of each kind, inasmuch as, if it 
were not so, the interests of the public and private per- 
sons would often come in conflict, and, indeed, the pen- 
alty of the bond would often be exhausted by the public, 
leaving nothing or but little as a security for individuals. 
To use the expressive language of Judge Henprrson in 
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Matlock’s case, the law, which requires a sheriff to give 
bond for the collection of the taxes, “‘ withdraws the obli- 
gations imposed by that law from the bond for the dis- 
charge of his ordinary official duties.” But that is not 
the case here. There was an attempt to shew that it is, 
by a reference to the provisions in the act of 1794; which 
authorized the commissioners to take a bond froth a col- 
lector appointed by that board. But that is restricted to 


the officer, who might be thus appointed, and cannot be - 


extended either to the constable or the sheriff, who are 


required to collect the taxes by the subsequent acts; and . 


the reason was, plainly, that those officers had already 
given bonds that were deemed sufficient. Such was the 
case with the town constable, under the statutes then in 
force, and to that the act of 1827 must have reference. 
To shew that the power and duty of the sheriff to collect 
the taxes were not to depend on the sheriff’s first giving 
a bond therefor, we have only to advert to the supposition, 
that he had refused to give such a bond, and consider the 
consequence. If the defendant’s argument be right, it 
would put it in the power of the sheriff, at his own will, 
to evade a duty, expressly imposed on him by the statute, 
or he would have been liable to the town for the damages 
sustained by his not giving the bond, and thereby qualify- 
ing himself to collect the taxes—which would have been 
a breach of duty within the words of the official bond, for 
which he would have been liable for precisely the dam- 


ages demanded in this suit, namely, the taxes which he 
ought to have collected. A construction, leading to such 
an absurdity, cannot be the true one. The words in the 
act of 1827, that the sheriff is to collect and account for 
the taxes “‘in like manner and under the same rules and 
regulations as were prescribed for the constable and col- 
lector under the act of 1825,” refer only to the periods for 
the assessment of the taxes, making out and delivering the 
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_ list and warrants, and of the collection and payment of 
the money; and they cannot be connected with the act of - 
1794, requiring a special bond for that purpose. None 
was deemed necessary, when the duty was imposed on the 
sheriff, and one was not required. 

The judgment wust therefore be. reversed and judgment 
be entered for the plaintiff upon the verdict. 


Per Curiam. Judgment reversed and judgment for the 
plaintiff. - 


THE STATE v. JOHN WALKER, et al. 


To make a forcible trespass indictable, some person must be in the house or 
on the premises, to cause the acts complained of to amount to a breach of 
the public peace or have an immediate tendency to provoke it—some person 
who has a right to defend the possession or to be provoked at its invasion. 


The indictment for forcible trespass must charge, who was present at the time 
of the alleged trespass, and if, on the trial, it appears as such person was 
not present, the defendant must be acquitted. 


The case of The State v. Fort, 4 Dev. & Bat., 192, cited and approved. 
Appeal from the Superior Court of Law of RuTHERForD 
County, at the Fall Term, 1848, his Honor, Judge. Bailey, 


presiding. 
The facts of this case are sufficiently stated in the 


opinion of the Court. 


Attorney General, for the State. 
Bynum, for the defendant. 
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Nasu, J. This is a prosecution, against the defendants, 
for a forcible trespass to the dwelling house and yard of 
James Hunt. It is sometimes very difficult to distinguish 
between a civil and criminal trespass—between one which 
gives merely a civil action, and one, which amounts to a 
crime punishable by indictment. No such difficulty exists: 
here; it is not denied, but that the acts and conduct of the 
defendants, as set forth in the indictment, do conetitute a 
criminal offence; that of a forcible trespass, The diffi- 
culty arises out of the fact, that the indictment charges 
the presence of James Hunt, when the acts complained of 
were perpetrated ; the language is “ he the said James Hunt, — 
then and there, being therein, and forbidding, &c.” The 
special verdict finds, that James Hunt was not there, but 
was absent, and did not return until the day after the vio- 
lence was committed. It was proper the indictment should 
have laid the possession of the house and yard in James 
Hunt, but it was not necessary, in order to constitute the 
offence intended to be charged, that he should have been 
present at the time. The posséssion of his family was his 
possession, but their presence was not his presence ; a mere 
trespass to the dwelling house of a man is not, of itself, 
indictable. To make it so, it must be done under such 
circumstances, as amount to a breach of the public peaee, 
or have an immediate tendency to provoke it. State vy. 
Fort,*4 Dev. & Bat., 103. Some person, therefore, must 
be in the house or premises, to cause the acts complained 
of to have that effect; some person, who has the right to 


defend the possession or to be provoked atitsinvasion. It 
was sufficient, then, to have constituted the acts, of which 
the defendants were guilty, a public offence, that the family, 
the wife and children of James Hunt, were present ; they 
had a right to defend the possession. But the indictment 
charges that James Hunt was present. -The fact, as 
found by the special verdict, is, that he was not there. - It 
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is a general rule, both in criminal and civil proceedings, 
that the evidence shall be confined to the point in issue; 
particularly so, is it in criminal proceedings, from the 
increased consequences to the accused. An indictment is 
defined by Mr. Blackstone to be a written accusation 
‘against the individual charged—it is, in substance, the 
declaration of the state, setting forth the offence of which 
she complains. It is no more competent to depart from 
the charge, contained in the indictment, than from the 
cause of action set forth in a declaration. The allegation 
that James Hunt was there, forbidding the acts of the 
defendants, is a material part of the charge in this indict- 
ment, and cannot be thrown aside as surplusage. To suffer 
judgment to pass against the defendants upon this indict- 
ment, would be to try them on one charge, and convict 
them on another. The charge in the indictment, and that 
set forth in the special verdict, are distinct and several. 
The jury could not say, the defendants were guilty in man- 
ner and form as charged—which was the issue submitted 
to them—and, unless so guilty, they were not guilty at all; 
they therefore found the facts, and presented them to the 
court and asked its advice. The court ordered judgment 
to be entered for the defendants. In Smith’s case, 2 Ire., 
127, there was a material variance, between the averment 
of the indictment of the presence of the prosecutrix, and 
the facts found by the special verdict; in the latter case, 
it was stated she was not present, and the Court held the 
variance to be fatal to a conviction, and observed in closing 
their opinion, “the defendant might be entrapped, if it 
could be held, that the facts found in the latter (the special 
verdict) would support Oe charge in the indictment.” 
Per Curiam. Judgment affirmed. 
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DOE ON DEMISE OF W. B. LENOIR v. ELI SOUTH. 


The actual possession, under color of title, for seven years, though of a very — 


small portion of the land and that in the midst of the woods, will confer the 
title on the possessor of the whole tract covered by his grant, there being no 
actual possession of any other part by another person. 

In an ejectment the jury may find the precise interest of the lessor of the plaint- 
iff, and find the defendant guilty as to that, and judgment shall be entered 


accordingly. 
A plaintiff may appeal from a judgment in his own favor. q 
The cases of Green v. Harman, 4 Dev., 158; Carson v. Burnet, 1 Dev. & Bat., 546 ‘ 
Godfrey v. Cartwright, 4 Dev., 487; Love v. Wellborn, 5 fred., 444; and Holdfast 
v. Shepard, 9 Ire., 223, cited and approved. 


Appeal from the Superior Court of Law of Asner County, 
at the Spring Term, 1849, his Honor, Jadge Ellis, presid- 
ing. 

This action was commenced on the 7th of December, 
1847. The’plaintiff showed a title to the premises by an 
old grant to his lessor. As to half an acre, the defendant 
admitted himself to be in possession withoat color of title, 
and submitted to a verdict. The residue of the land in 
the defendant’s possession consisted of two adjoining 
tracts of 100 acres each, and, in respect thereto, he relied 
on the statute of limitations. In support of his defense, 
the defendant gave in evidence two grants to himself for 
those two tracts, issued twenty years before the trial; and- 
he also offered evidence, that, in the spring of 1841, he 
claimed the land covered by his grants and cleared a small 
piece of land, about three rods square, on the line between 
his two tracts, and including a part of each, and enclosed | 
it by felling four trees around it and throwing branches 
and brushwood on them; and that he planted potatoes 
therein, cultivated and gathered them in 1840, and farther, 
that, in the spring of 1841, he again planted the same acre 


N. C.] 237 

| 


238 IN THE SUPREME COURT. [32 


LENOIR 0. Sours. 


in potatoes and cultivated them, but that pigs got in and 
rooted them nearly all up, so that there were in autumn 
but a few vines to be seen, and a few stalks of corn, which 
seemed to have been worked ; that, in 1842, he enlarged 
the clearing to three acres, embracing about equal parts of 
both tracts, and fenced it and planted a crop of corn 
therein that year and every year afterwards to 1847, inclu- 
sive, and cultivated and gathered the crops. On the part 
of the plaintiff, evidence -was then given, that the defend- 
ant’s field or enclosure, was surrounded by woods and was 
three-quarters of a mile from the defendant’s dwelling, 
which was nearer than any other; and that the land was 


situate in a mountainous region, where there were but few 


inhabitaats. The plaintiff also gave evidence, that, eight 
or nine years before the bringing of this suit, his lessor 
surveyed the land claimed by him, and, oa that occasion, 
smade blazes on several trees near his lines, and that the 
detendant defaced those marks on some of the trees, and 
felled others of the trees; and that he requested a witness 
not to give the lessor of the plaintiff information of a cer- 
tain tree, as it would enable him to identify his land and 
injure the defendant. 

The counsel for the plaintiff insisted, that the defend- 
ant’s possession was so minute and detached, as not to 


‘conform to the usages of agriculture, yor exhibit the 


requisite notoriety ; and that a possession, thus apparently 
clandestine and contrived for concealment, was fraudu- 
lent and ought not to bar the entry of the true owner, 
and moved the court so to instruct the jury. His Honor 
declined giving an instruction in the terms asked, but 
eharged the jury as follows: that if they should find from 
the evidence, that the defendant had been in the continu- 
ous adverse possession of the land, covered by the two 
grants to him, for seven years before the suit was brought, 
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the plaintiff.could not recover; that to constitute such 
adverse possession, it must be open and not clandestine, 
such as is consistent with the usages of agriculture in sow- 
ing the land and reaping the fruits; that the failure to 
gather the crop of potatoes planted in 1841 would not © 
amount to an abandonment of the possession, if they — 
believed the testimony which had accounted for it; that 
it would not deprive the defendant of the benefit of his 
possession, (if they should find that it had been taken under 
his grant and continued on that claim for seven years,) 
even shculd they believe, that the defendant knew, from 
the beginning, that the land belonged to the lessor of the 
plaintiff; and that it was sufficient to prevent the defend- 
ant’s possession from being considered clandestine and to 
constitute an open and: adverse one, if it was to such an 
extent and of such a character, that the public generally 
might have known it, and some of his neighbors did know 
it, although some others of them did not see it. 

The jury found the defendant guilty as to the half acre, 
and not guilty as to the 200 acres included in the defend- 
ant’s grapts. For the plaintiff it was moved, that the 
verdict should be éntered generally, but the court directed 
the verdict to be recorded -as it had been given in; and 
from a judgment accordingly the plaintiff appealed. 


Lenoir and Avery, for the plaintiff. 
Craige, for the defendant. 


Rorrin, C. J. It may seem, at first view, a hardship on 
the owner of the wild land, situate as this is, and perhaps 
at a distance from mye! 97 his title by reason of a pos- 
session, of which he, probably, would not, and here, cer- 
tainly, had not early knowledge. But the law cannot sup- 
pose, that an owner will not look to the condition of his 
property, at least so far as to discover an intruder within 
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the period of seven years, and take the necessary steps to 
assert his own right; and therefore an omission to do so 
must amount to the laches, for which the law deprives him 
of his entry and vests the title in the possessor. It follows 
from. these observations, that the instructions given to the 
jury were as favorable to the plaintiff, as they could well 


' be. ‘Indeed, it is not easy to comprehend, what is meant 


by a clandestine possession of seven years. One may enter 
clandestinely or by a trick; but when he is once in and 
continues there, claiming to hold the land as his own, the 
possession, it would seem, cannot, in its nature, be secret, 
but is necessarily visible. The furthest the Court has 
gone, in laying down a doctrine at all applicable to this 
question, was in Green v. Harman, 4 Dev., 158, in which 
case it was mentioned with some hesitation, that, if a 
defendant run his fence so near the line between him and 
the lessor of the plaintiff, as to induce the jury to believe 
that it was a mistake merely, or that the lessor of the 
plaintiff, though reasonably diligent, might so have thought 
it and have mistaken the character of the possession, and 
thought the other party did not intend to usurp a posses- 
sion of a part of the land belonging to him, then such a 
possession might be considered as permissive and not 
adverse. But it was put distinctly on the ground, that 
the defendant had a good title to the land adjoining the 
plaintiff’s, and that the fence was the enclosure around it, 
and that in building it but slight encroachments were made 


over the line on the land of the plaintiff ; and it was expressly 
said, that, if he had not had a good title to the field adjoin- 
ing, his entry on the land of the plaintiff would be distinct 
notice and could not be deceptive. For there is in that last 
case the possession infact and nothing to mislead as to 
its character. Such is precisely the state of the present 
case. There can be no question of the object of the defend- 
ant in taking possession, nor of its character through- 
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out that it was adverse. It is plain indeed, that he hoped 
the lessor of the plaintiff would neither see it nor be 
informed of it, until it should ripen his title. But that 
can make no difference ; for, in its nature, the defense of - 
the statute of limitations is a protection against the title, 
and it has never been held, that the possessor must give 
notice of his claim, otherwise than by that most effective 
notice to an owner of ordinary vigilance, namely, the. pos- 
session itself. As that existed in fact and spoke for itself, 
so that the lessor of the plaintiff could not have been mis- 
taken, either‘as to the fact of possession or its character, if 
he had gone to the place or otherwise had kept due over- 
sight of his land, there is no ground, on which the opera-— 
tion of the statute can be impeded. For, there is no doubt | 
that the possession of the defendant was, from the begin- 
ning, such as made him liable to an ejectment; and, if so, 
that determines the question. No one will question, that 
he must have been so liable, to the extent of his enclosures. 
from time to time. Then it follows, according to the set- 
tled rule in this state, that his possession of those parts 
was the possession of the whvle covered by his patents, as. 
the lessor of the plaintiff had no actual possession within 
those bounds. Carson v. Burnet, 1 Dev. & Bat., 546; 
which rule is the necessary consequence of our doctrine of 
color of title, and of the condition of our country in being 
still mostly in woods. His Honor therefore certainly did 
not err in leaving-this case to the jury as one in which 


they might find an adverse possession in the defendants, 
extending to the whole of the two tracts claimed by him. 

The Court also holds that the verdict was properly recorded 
as delivered by the jury, because, first, it was so delivered ; 

and, secondly, it was the most proper form for it. The 
jury may indeed give a general verdict, and, it is usual to 
to do so; but where the previse interest of the lessor or 
lessors of the plaintiff appears, it is generally proper and 
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most for the convenience of the parties, that the verdict 
should be according to it, Godfrey v. Cartwright, 4 Dev., 
487; Love v. Welborne, 5 Ire., 344; Holdfast v. Shepard, 
9 Ire., 223; McAstor v. Porter, 6 Peters, 205. 

It seems proper to notice an objection taken in this 
Court, that a plaintiff could not appeal from a judgment 
in his own favor; as we have no doubt he may. The 
inquiry to him is of the same nature, whether the error be 
in not giving him all or a part of what he is entitled to; 
and he has a right to the judgment of this Court, whether 
he ought not to have had a verdict and judgment for all 
he claimed instead of the small part he got. Hence it is 
settled at common law, that a plaintiff may bring a writ 
of error on his own judgment, and so he may have his 
appeal under the statute. 


Per Curtam. Judgment affirmed, with costs against 
the plaintiff in this Court. 


THE STATE to the use of N. G. HOWELL v. P. W. EDWARDS, et al. 


‘The reputation of the insolvency of a defendant in an execution will not 
excuse the officer, who has it, from liability for neglect of duty in not endeav- 
oring to ascertain for himself, whether there is property or rah nc are to 
the execution. 


‘The case of Parkes v. Alexander, 7 Ire., 412, cited and approved. 


Appeal from the Superior Court of Law of Macon 
County, at the Spring Term, 1849, his Honor, Judge 
Bailey, presiding. 
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The action is on the bond given by the defendant 


Edwards, as a constable in Haywood county; and the 


breach was, for not diligently endeavoring to collect the 
sum due on ajustice’s judgment against Thomas Noland, 
which was put into his hands by the relator for collection. 
On the part of the relator evidence was given, that Noland 
lived in the county and was in possession of, and used as 
his own, two horses, some cattle, corn and other things. 
On the part of the defendants, evidence was given, that 
one Dancan had a mortgage on some of the effects in 
Noland’s, possession, and that Noland lived in a remote 
part ot the county from Edwards, and was generally 
reputed to be insolvent, and that he frequently told officers 
that he had no property of hisown. The relator then gave 
evidence that Duncan’s mortgage had been satisfied, and 
that, while Edwards had the relator’s judgment in his hands, 
Duncan informed him, Edwards, that his mortgage was 
discharged, and that the goods were Noland’s. The court 
instructed the jury, that if Noland had no property subject 
to execution, they ought to find for the defendant, but that 
if he had property, liable for the debt, the constable would 
not be excused for not endeavoring to collect it by the 
reputation of Noland’s insolvency, but he ought to shew 
likewise, that he had endeavored to obtain satisfaction by 
taking out execution and securing the property if he could, 
or going to the debtor’s house, or making enquiries for the 
property, for that purpose. Verdict and judgment for the 
plaintiff, and the defendants appealed. 


Edney and Baxter, for the plaintiff. 
J. W. Woodjin, N. W. Woodjin and Fitzgerald, for the 


defendants. 


Rurrin, C. J. If the constable would be liable for a 
false return on these facts, he must likewise be liable 
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under the statute, for want of due diligence in not taking 
out an execution, or otherwise making the money. « The 
court holds clearly, that he would have been liable for 
returning nulla bona in this case, if a fiert facias had been 
in his-hands. The return would have been false in point 
_ of fact, as Noland had property. Then, he was not to wait 
for a communication from the creditor, as to the person or 
residence of the debtor, or the particular property in his 
possession. If he needed information on those points, it 
was his duty to make inquiry before he ventured on a 
return, false in fact. Parkes v. Alexander, 7 Ire., 412, 
Dyke v. Duke, 4 Bing. N. C., 197. But here it is not pre- 
tended, that the constable did not know the debtor and his 
residence, and there was evidence that he had precise 
notice from the mortgagee of some of the effects, that his 
claim was discharged and that the property then belonged 
to Noland, and, of course, was subject to execution. No 
reputation of insolvency of the debtor could excuse such 
indifference to the interests of the creditor and gross neg- 
leet of duty. 


Ovriam. Judgment affirmed. 
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C. E. GRAHAM v. WILLIAM DAVIDSON. 


A. in 1825, made a parol gift of a negro man to her grandson B. B’s. father 
took him into his possession at that time and kept him till 1841, when 
he conveyed him and other negroes by deed of gift to his said son and 
delivered him to B. In 1840, the grandmother’s husband (she having been 
married a second time) demanded the negro man of the father, who 
refused to deliver him. B. kept the negro from 1841 to 1846, treating him | 
as hisown. In 1843, B. requested permission of his grandmother to sell 
the negro, which was refused; Held, that B.’s possession, under those cir- 
cumstances for five years, even with a constant claim of titie, could not 
divest the right of his grandmother's husband. 


The case of Green v. Harris, 210, cited and approved. 


Appeal from the Superior Court of Law of Lincotn 
County, at the Special Term in July, 1849, his Honor, 
Judge Dick, presiding. 

This is an action of replevin for a slave, named Cato, 
which was commenced in March, 1849, and in which the 
defendant pleaded property in one Thomas Byers. The 
plaintiff gave evidence, that the slave once belonged to 
his grandmother, now the wife of Byers, and that, about 
the year 1825, she gave him to the plaintiff, and that 
John D. Graham, the father of the plaintiff, had the negro 
in his possession from that time up to the 11th of Decem- 
ber, 1841, when he delivered him and a number of*other 
negroes to the plaintiff, and also made him a deed of gift 
for them, which was proved and registered in March, 1848. 
The plaintiff further gave evidence, that, on the 20th of 
May, 1840, Thomas Byers went to the house of John D. 
Graham and demanded of him the negro Cato, and that 
John D Graham, who then had the negro in his posses- 
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‘sion, refused to deliver him to Byers, and, on the 25th of 
the same month, wrote a letter to Byers demanding a 
negro woman, the mother of said Cato, and named Doll, as 
his property, and requested him to deliver her to the bearer 
of the letter, and therein added that * as to her son Cato, 
he is my property and has been claimed as such these 
14 or 15 years. I shall retajn therefore, and leave 
you to pursue what course you deem best.” And that 
Byers then said, “ I have no negro of John D. Graham’s, 
and shall have nothing todo with it.” The plaintiff farther 
gave evidence, that he took the slave Cato into his 
actual possession, on the 11th of December, 1841, and so 
kept him and used and treated him as his own, up to the 
27th day of December, 1846; and that, on the latter day, 
the defendant took him into his possession, and on the 
next day the plaintiff demanded him and the defendant 
refused to deliver the slave, saying that he was his own. 
The defendant gave evidence, that, in the summer of 
1843, the plaintiff requested his grandmother, Mrs. Byers, 
to allow him to sell Cato; and that Mrs. Byers, who was 
present, said, “ no; and if you are tired of Cato, send him 
home ”—to which the plaintiff replied “ very well.” And 


the defendant also gave evidence, that, the day after the 
defendant took the negro, the plaintiff mentioned to one 
Allen, that Cato was gone, and he expected Davidson had 
him ; that Allen then asked the plaintiff, if he had not a 
good title to the slave Cato, and that the plaintiff replied, 
“ T have a deed of gift from my father, but he had no title 


- to Cato.” 


The counsel for the defendant insisted to the jury, upon 
the evidence of the plaintiff's application to Mr. and Mrs. 
_Byers for leave to sell the negro, and of his admission that 
he bad notitle under his father’s deed of gift, that the plaint- 
iff did not claim under his father, but considered himself as 
holding under gift of Mrs. Byers; and prayed the court 
to instruct the jury, that, if they should so believe, they 
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should find for the defendant. The court refused to give 
the instructions prayed for; and directed them, that, if 
they believed Byers demanded the negro, Cato, from John 
D. Graham on the 20th of May, 1840, and that he, John 
D. Graham, then refilsed to deliver him up, and also, on 
the 25th of May following, informed Byers by letter, that 
he claimed the negro as‘ his own, then the statute of lim- 
itation began to run from the 25th of May, 1840, and the 
title of John D. Graham, or of one claiming under him, 
would ripen into a perfect title, in three years from that 
time—provided Jobn D. Graham and the plaintiff, claim- 
ing under him, had kept the adverse possession of the slave 
during that time; and here it was proved that they had 
the exclusive possession from the 20th of May, 1840, until 
the 27th of December, 1846. And that, if the plaintiff’s 
title had become perfect in three years from the 25th of 
May, 1840, the expressions of the plaintiff to Mr. and Mrs. 
Byers, and to the witness, Allen; would not divest him. 


Boyden, Guion and Johnson, for the plaintiff. _ 
Craige, Alexander and Bynum, for the defendant. 


Rurrin, C. J. Althongh it does not expressly appear, 
it must be understood from the- manner in which the case 
is stated, that the gift of Cato .from his grandmother to 
the plaintiff was by parol, and that the delivery was to the 
father for the plaintiff, then an infant probably. Such 
being the case, it may, at the least, be a question, whether 
the plaintiff could make a title ‘under the statute of lim- 
itations, supposing him to have claimed under the con- 
veyance from his father, unless something more appeared 
in the case than now does. For, although the statute 
began to run in May, 1840, in bar of an action against 
John D. Graham for his refusal to give the negro up to 
Byers, and although it be farther admitted, that, if he had 
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retained, the possession for three years after his refusal, 

Byers might also have been barred of his right to take or 
recover the negro, yet the result may be different, where 
he did not.retain the slave for that period, but within it 
delivered him to the donee of Byefs, who accepted him, 
and for anything now to be seen did not hold him other- 
wise than as Byers had done, as far as he made known to 
Byers. In such a case, it is worthy of consideration, 
whether Byers has not a right to treat a delivery to his 
donee, as a delivery to himself, as the donee is his bailee; 
unless the latter distinctly apprise the donor,that he denies 
his title and holds for himself, as by a refusal to restore the 
possession or a wrongful disposition of the property. Green 
v.- Harris, 3 Ire., 311. Itis true Byers might have sued 
John D. Graham at any time within three years after 
the demand. But where the negro was delivered to the 
son, he had no motive to sue the father, unless the son 
should deny his right as the father had done, and if he 
had done so, then, no doubt, the statute would run against 
him in favor of the plaintiff, because then he would have 
an action against the son, as well as the father. In demand- 
ing the negro, then, it may have been the very purpose of 


Byers, finding that John D. Graham claimed the negro as 
his own property, to get him for the plaintiff, and when the 
father afterwards delivered him to his son, Byers might have 
considered his purpose answered, and for that reason rested 
satisfied. For, it is not stated, he even knew, that the 
father had undertaken to convey the negro to the plaintiff, 
as of his own gift, and much less that the plaintiff made 
known to him, that he claimed the negro as his own, 
under a deed of gift from his father, and not under the 
parol gift of his grandmother. Could Byers have brought 
trover against the present plaintiff, merely upon his 
taking .possession of the negro, and without a demand 
and refusal, when in the very stating of his title it would 
appear, that he had given the negro to him verbally? 
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Would it have been sufficient for him to shew, in support 
of that action, that the plaintiff's father had refused to 
deliver the negro on demand, without shewing farther 
that the plaintiff likewise denied his title and set him at 
defiance? If it would not, then Byers never had a cause 
of. action against the plaintiff, and, therefore, it would 
seem, ought not to be barred by the statute, but might 
claim the slave, since the title had not vested in John D. 
Graham, at the time he parted from the possession to his 
son. But however that may be, as it is not necessary to 
the present case, we do not propose to decide the point. 
It is perfectly clear, that, if the plaintiff, although he took 
a deed of gift from his father, including this with other 
negroes, did not in fact assert a title under. that deed, but 
took the negro under the gift from his grandmother, then 
his possession would not be adverse to Byers; and there- 


fore there would not be three years’ possession of that — 


character, and Byers would not be barred. It was upon 
that hypothesis the instructions asked by the defendant 
proceeded, and we think they onght to have been given. 
For although the subsequent declarations of the plaiutiff 
would not proprio vigore vest a good title in him, as in 
the nature of a conveyance, yet, those declarations were 
material to show, that the plaintiff rested upon his having 
had an adverse possession ; which was assumed, because he 
came in under his father, who had made his possession 


adverse by an assertion of title. That consequence would 
ordinarily follow ; and it might follow in this case, also, 
upoh the presumption, that the plaintiff claimed as his 
father did, unless it should be rebutted by the nature of 
the plaintiffs title as donee of Byers, or unless it should 
appear upon evidence, that, in truth and fact, the plaint- 
iff did not set up the adverse title, but, being conscious of 
its defect, abandoned it and held under his grandmother. 
Now his acknowledgment, at any time, of the manner in 
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which he had held, or then held, was evidence to the jury, 
upon which they might find that his possession was not 
adverse to his grandmother, but was under her. It was 
therefore, at all events, erroneous to assume in the instrue- 
tions to the jury, that the possession of the plaintiff was 
adverse, in opposition to his admission of the grandmother’s 
title, implied by the declarations proved on the part ofthe 
defendant, if credited. It ought, at least, to have been 
left to the jury on that evidence, whether the plaintiff took 
the negro and held him under the gift from his grand- 
mother, with instructions, that, if he did, his possession 
had not been adverse to her or her husband, and therefore 
that he had no title against the latter. Upon this last 
ground the Court holds the judgment to be erroneous, 
and that it must be reversed, and a venire de novo awarded. 


Per Curiam. Judgment accordingly 


LETHEA CALL v. JEREMIAH B. ELLIS, et al. 


An adverse possession of aslave for three years confers on the possessor & 
complete title to the slave. . 


The case of Powell v. Powell, 1 Dev. and Bat. Eq.,380, cited and approved. 


Appeal from the Superior Court of Law of Rowan 
County, at the Fall Term, 1848, his Honor, Judge Moore, 
presiding. 

The following is the case sent up by the judge below: 
, This was an action of trover, brought to recover dam- 
ages for the conversion of a negro by the name of 
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Louisa. The plaintiff proved, that she had had the pos- 
session and control of the negro in controversy from the 
1st day of March, 1843, until she was taken off by the 
defendants on the Ist day of December, 1846. At the time 
she was taken off by the defendants, she was at the house 
of a man by the name of Gibbs, to whom the plaintiff had 
hired her for two or three days to assist him in his busi- 
ness. After night, the defendant went to the house of 
Gibbs and inquired for the girl, alleging that the defend- 
ant, March, had purchased her from the other defendant, 
Ellis. The negro was called up, and Gibbs stated that 
he would send for the plaintiff, and she would permit them 


to take her or not, as she might think proper. The defend- — 


ants said they were in a hurry to start. Gibbs, however, 
sent for the plaintiff, who arrived in the course of an hour 
or two, but before the defendants had taken possession of 
the negro. When the plaintiff came, she objected to their 
taking her, and took the negro by the hand. The defend- 
ants took her from the plaintiff and carried her off. The 
plaintiff proved the value of the slave. 

The defendants offered in evidence a bill of sale from 


the plaintiff to the defendant, Ellis, dated the 10th of Feb-’ 


ruary, 1841, by which the negro in controversy was con- 
veyed by the plaintiff to the defendant, Ellis. It was 
proved that the negro went into the possession of Ellis, 
about the time of the date of the bill of sale, and contin- 
ued in his possession until the lst of March, 1843, when she 
went into the possession of the plaintiff. The plaintiff, 
from that time, either kept her working on the plantation, 
on which she lived, or hired her out. The day after the 
negro went into the possession of the plaintiff, she sent 


after her clothes, and Ellis delivered them up. The plaint- 
iff also proved, that, shortly before she made the convey- 
ance to Ellis, she owed debts to the amount of $40 or $50, 
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the payment of which was about to be enforced by process 
of law. Ellis proposed*to the plaintiff's son, that he 
would assume the payment of these debts, and, as a means 
of re-imbursing himself, would hire the negro Louisa at 
the rate of $5 per month, until her hire amounted to 
enough to pay him what heshould advance for the plaint- 
iff. Shortly after this, the son of the plaintiff, hearing 
that Ellis had a bill of sale for Louisa, called upon him 
and inquired if such was the fact. Ellis stated to him, 
that he had no bill.of sale for Louisa, but merely a strip 
of paper to show that he had hired ber. Another witness 
stated, that, in the fall of 1842, or the spring of 1842, Ellis 
informed him that he had not purchased, but had merely 
hired, Louisa, at $5 per month, and that she had nearly 
worked out the time—that he should like to purchase her, | 
but could not afford to pay the price. The officers, who 
had for collection the claims, which the plaintiff owed, 
stated that in 1840 or 1841, Ellis called upon them and 
informed them, that he had agreed to befriend the plaint- 
iff, and that he would assume the debts, which he had to 
collect from the plaintiff, provided they would allow him 
‘a little time to :aise the money. Ellis promised to pay 


them at the ensuing county court, and did then pay them. 
Another witness stated, that he lived in the family of 
_ Ellis, while he had Louisa in his possession, and, on one 
oecasion, Ellis remarked to his wife, that he had hired 
Louisa and she should do what he wanted her to do. 

The defendants introduced a witness, who stated, that 
he had a claim to collect from the plaintiff, and he went 
with am execution, intending to make a levy upon the 
slave Louisa; that he informed the plaintiff of his busi- 
ness, and inquired of her,if the defendant, Ellis, had a 
bill of sale for the negro. She answered that he had. 
This conversation took place on the 5th of December, 1843. 
Another witness was present, who stated the conversation 
in nearly the same way. 
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It was in evidence, that the plaintiff was so illiterate as 
not to be able to read or write. Much evidence was 
offered by the plaintiff to prove, that an imposition was 
practiced upon her, at the time she executed the bill of 
sale to Ellis, which it is unnecessary to state. : 


the time the defendants took the negro, she did not have 
_ the right of immediate possession. 

The jury were instructed, that, as the witness Gibbs 
hired the negro by parol, it would be for them to find 
what were the terms of the contract ofhiring. Ifthe negro 
was to work only that portion of the day, that is usually 
employed in work, and at night return home to the plaint- 
iff, or if they inferred from what took place, when the 
defendants went there to take the negro, that Gibbs sur- 
rendered the possession or the right of possession to the 

, plaintiff, the action could be maintained. If, however, at 
the time the defendants took possession of the negro, the 
plaintiff then had not the right of immediate possession, 
the action could not be maintained. The court further 
instructed the jury, that, though the conveyance from the 
plaintiff to Ellis was valid, if the plaintiff had more than 
three years adverse possession of the negro, previously to 
the conversion by the defendants, she would be entitled to 
recover ; and what was the character of her possession was 
a fact for the jury to ascertain from the evidence. The 
court farther instructed the jury, that, if the conveyance 
of the negro, though absolute on its face, was really 
intended by the parties to it, as a security for the money 


which Ellis had advanced for the plaintiff, and, after being 
repaid that amount, by the hire of the negro or otherwise, 
he surrendered her again, to the plaintiff, according to the 
terms of their original contract, it would be evidence, 
from which the jury might infer a parol sale and delivery 
of the negro from Ellis to the plaintiff. 


A motion was made to nonsuit the plaintiff, because, at . 
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| There was a verdict for the plaintiff and from the judg- 
ment thereon the defendants appealed. 


Clarke and Boyden, for the plaintiff. 
Osborne and Craige, for the defendants. 


Nasu, J. . The instructions given to the jury were cor- 
rect, on all the points embraced in his Honor’s charge. 
The action was in trover for the conversion of a negro 
woman named Louisa. After the testimony was closed, a: 
motion was made in behalf of the defendants, that the 
plaintiff should be called, because, at the time the defend- 
ants took the negro, she, the plaintiff, did not have the 
right of immediate possession. In other words, that the 
court should so instruct the jury. This was properly 
refused. Whether the plaintiff was or was not entitled to 
the immediate possession of the slave, depended upon the 
facts to which the jury alone were competent to answer. 
Louisa had been hired by the plaintiff to a man by the 
name of Gibbs, for a few days, at whose house she was 
when the defendants came after her. Gibbs, not being 
willing they should take her in the absence of the plaint- 
iff, stated, he would send for her, and she would permit 
them to take her or not, as she thought proper. Upon 
her arrival and being informed of their purpose, she refused 
and took Louisa by the hand. The defendants took her 
from the plaintiff and carried her off. The question as 
to the plaintiffs right of immediate possession depended 
upon the fact, whether Gibbs had parted with his posses- 
sion. The jury were instructed, that, if the evidence sat- 
isfied them, that Gibbs had surrendered his possession to 
the plaintiff, before the defendants took the negro, she 
could maintain the action. The instruction was given in 


answer to the motion. The hiring by Gibbs was for no 
definite period of time, and, if it had been, he might, with 
the consent of the plaintiff, have put an end.to the contract 
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and surrendered the possession at any time before the 
expiration of the period for which he was to have her. 
The court committed no error in refusing the motion or 
in the instruction given. 

The jury were further instructed, that, although the con- 
veyance from the plaintiff to the defendant, Ellis, was valid,. 
if the plaintiff had had adverse possession of the negro 
for more than three years, previous to the conversion, she 
would be entitled to recover. Whether the plaintiff's pog- 
session from the 1st of March, 1843, to the 1st of December, 
1846, was adverse or not, was left to the jury, as a matter 
of fact. There can be no doubt of the correctness of this — 
portion of the charge. The statute of 1820, Rev. St, ch. 
65, sec. 18, does not bar merely the action after three years, 
adverse possession, but confers the title. So that such 
possession is not only a full answer to an action, but it is 
in itself a complete title to support an action, either to 
recover the property specifically, or damages for a conver- 
sion, or a trespass. It is similar in its operation to a seven 
years’ adverse possession of land, under color of title, 
under the act of 1715, except, that the possession of slaves 
need not be accompanied with any color of title. Powell 
v. Powell, 1 Dev. & Bat. Eq., 380. 

In the last instruction no error is perceived. The bill 


of sale to the defendant, Ellis, bore date in February, 1841, 
and he remained in possession of the negro until the 1st 
of March, 1843, when she returned into the possession of 
the defendant, and so remained until the lst of December, 
1846, three years and nine months, working on her plan- 
tation, and, upon the application of the plaintiff, Ellis, 
sent her clothes to her. Seas this fact and the others set 
out in the case, the jury were instructed, they were at 
liberty to. presume a parol sale and delivery by Ellis to 
the plaintiff. This instruction was perhaps not neces- 
sary, as the whole question as to the plaintiff’s title was 
embraced in that given upon the operation of the three 
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years’ adverse possession of the plaintiff. There is how- 
ever no error in law in it. 


Perr Curiam. udgment affirmed. 


DOE ON THE DEMISE OF MARTIN ICEHOUR v. WILLIAM RIVES. 


Where, on the trial of anejectment, it appeared that one of the corner trees 
could not now be found, running the course and distance called for, but 
it was proved that many years ago a former owner of the land declared 
that a stump ina certain pend was his corner; Held, that the court below 
did not err in instructing the jury thatif this tree had been marked as a cor- 
ner, at the time of the original survey, then it would control the course and 
distance; but, if subsequentiy marked, because the owner could not find 
the corner originally marked, then the course and distance would not be 
controlled by it. 

The cases of Reed v. Schenck, 3 Dev., 65, and Mc Neil v. Massey, 3 Hawks., 91, cited 
and approved. 

Appeal from the Superior Court of Law of Mrox.xn- 
BurG County, at the Fall Term, 1847, His Honor, Judge 
Pearson, presiding. a 

The following case was sent up by the judge below: 

On the trial of this action of ejectment, the defendant 
admitted himself in possession, and it was admitted that 
the defendant’s title papers covered the land in dispute. 
It was also admitted, that the lessor of the plaintiff had 

the oldest title, and the only question was, whether his 


title covered the land in dispute. 
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The deed of the plaintiff ’s lessor began at a white oak, 
then 5 degrees 55 east 96 poles to a white oak, then 5 
degrees 11 east to a black oak, &e. The beginning white 
oak and the third corner black oak were admitted, and, if 
the first line extended to the end of the 96 poles, it was 
admitted that a line to the third corner black oak would . 
take the land in dispute. No corner tree was found at the J f 
end of 96 poles, and the defendant endeavored to control 
the distance and stop the first line at the end of 57 poles, 
near a small pond, and it was admitted that if the line 
stopped in or near the pond, instead of extending the 96 — 
poles, then a line to the third corner black oak would not 
take in the land in dispute. The defendant called on one 
Boyd, who swore that in 1788 he was a boy, when Wilson, 
under whom the lessor claims, was surveying the land— 
that Polk, under whom the defendant claims, was also 
along—that they commenced at the beginning white oak 
and ran along the-first line to a small poud, when one * 
Thomas Beatty, who was with them, and who is now dead, 
pointed out a’stump in the pond, and said, “that stump 
was made a corner by me and Polk.” Wilson made no 
objection, and the surveyor then turned and ran from the 
stump to the black oak. Boyd said there were no marks 
on the stump, nor did he understand that there were any 
marks on the tree before it was cut down; but the stump 
was fixed on as a corner, long after the original survey, 
when it was ascertained that the corner tree called for could 
not be found. One Taylor swore that several years before 


this controversy arose, Moses Beatty, who is now dead, 
shewed him a stump in the pond, and told him he had heard 
both Wilson and Polk say, more than forty years ago, 
that that stump was Wilson’s corner. Several witnesses 
swore that one Samuel Wilson, who was one of the heirs 
of John Wilgpn, the person spoken of by the witness Boyd, 
apd who is now dead, some fifteen years ago pointed out 
32—17 
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the black oak as one of his father’s corners, and, while the 
surveyor was running a straight line from the black oak 
to the pond, said “‘ that was where his father’s line ran.” 
Other testimony was offered, which it is not necessary to 
state, as it would not alter the tase. 

The court charged that distance was to be observed, 
unless there was some more certain description to control 
it; that if the jury were satisfied that, at the time of the 
original survey, a tree, standing in or near the pond, was 
marked as a corner, that would control the distance and 
cause it to stop short of the 96 poles. But, if the jury 
came to the conclusion that no tree was marked in or near 
the pond, at the time of the original survey, and that the 
testimony offered merely established the fact that, after 
the original survey, the parties, who became entitled to the 
land, not being able to find a corner, fixed on a stump and 
agreed that it should be a corner, that fact would not be 
’ guflicient to control the distance called for in the lessor’s 
deed, and the plaintiff would have a rit to go to the 
end of the 96 poles. 

There was a verdict for the plaintiff, and from the judg- 
ment thereon the defendant appealed. 


Osborne, for the plaintiff. 
Thompson and Wilson, for the defendant. 


Rurrix, C. J. The Court holds the instructions to the 
jury were tight, for the reasons assigned in the superior 


court, and according to the case, Reed v. Schenck, 3 Dev., 
45. At first it seemed that, after so long a reputation 
as to the corner and lines, founded upon the repeated 
declarations of the owners near the time of the survey and 
patent, the jury might, and perhaps ought, upon the 
strength of it, to have found that in fact the corner tree 
did stand in the pond, and that there was aq mistake in 
the call for course and distance. The cause might, indeed, 
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have been put to the jury with express directions, that | 
_ they might act on those declarations and reputation of the 

corner tree, as evidence, that it was originally, in fact, as ; 
_ contended for by the defendant, upon the principle laid | 

down in McNeil v. Massey, 3 Hawks., 91. But, in truth, 

the question was left to the jury in that manner, though 

their action was not, perhaps, called so distinctly to the 

force of the evidence, as it might have been. Yet the 

evidence was left to them, and the point, where the corner 

really stood, or whether there was any mistake in making 

it, was one of fact, and proper for the jury; and it was 

not erroneous to submit the point, with the evidence, 

without more particular instructions than those given, 

when they were not requested. | 


Per Curiam. . Judgment affirmed. 


JAMES PERRY v. ELISHAH PHIPPS. 

A person cannot kill a dog in the owner's house or yard, upon the pretense 
that he is a nuisance, because he had, at a former period, chased or bitten 
some one else. 

When a man has been attacked by a dog on the owner’s premises, but the dog 
is driven off by the family, so that the man is no longer in danger of being 
bitten, he is not justified in killing the dog, while the latter is running from 
him. 

Appeal from the Superior Court of Law of Asuz County, 

at the Spring Term, 1849, his Honor, Judge Zilia, pre- 


siding. 
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The action is trespass for killing a dog, the property of 
the plaintiff; and the pleas are, that the dog was a 
nuisance and that avy person had a right to kill him, and 
that the defendant killed the dog in defending himself 
from an attack on him by the dog, and was obliged to kill 
him in order to prevent the dog from biting and worrying 
the defendant. On the trial, evidence was given, that the 
plaintiff and defendant were neighbors and in the habit 
of visiting each other; and that, upon a visit to the 
plaintiff’s in the day-time, the defendant entered the 
plaintiff’s -yard, when the dog, being loose, attacked the 
defendant and would probably have bitten him, if he had 
not been prevented by two of the daughters of the plaintiff, 
who lived with him, called off the dog, and also beat him 
with a pole and drove him away; and that, after the dog 
had been so driven away and was going under a house in 
the yard, at the distance of ten steps from the defendant 
and the plaintiff’s daughters, the defendant with a gun, 
which he brought with him, contrary to the request 
of the plaintiff’s daughters, shot the dog and killed him. 


On the part of the defendant evidence was given, that a 
pathway passed through the defendant’s land, near the 
house, along which persons frequently went to church and 
to mill, in order to cut off an angle in the public road, 
and that the dog was in the habit of attacking persons in 
the pathway. On the part of the defendant evidence was 
further offered, that, at three different times, the dog had 
attacked persons off the plaintiff’s land; but the evidence 
was rejected. 

The presiding judge instructed the jury, that the plaintiff 
had a right to keep the dog on his own premises, how- 
ever fierce, unless he was a nuisance, and that there was 
no evidence that this dog was a nuisance, and that there- 
fore the defendant was not justifiable in killing him, 
unless in defense of himself; and that, if the dog had 
retreated as stated, and was still retreating, the jury might 
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infer therefrom, that the defendant did not shoot the dog to 
protect himself. The jury found for the plaintiff, and 
from the judgment the defendant appealed. 

Boyden, Clarke and H. C. Jones, for the plaintiff. 

Bynum and Craige, for the defendant. 

Rurrin, U. J. We doubt not that a dog may be a nui- 
sance, so as to authorize any person to kill him, asif he be 
mad and at large; for, in such a state, he is no longer 
mansuetae natural, and the consequences of a bite from 
time to time, to either man or beast, may be so dreadful 
and so general, as to justify his destruction as soon as 
possible. But dogs are in many respects useful, and, with 
many persons favorite animals; and we are not aware, 
that fierceness, merely, and attempts to bite, or even the 
actual biting of one or more persons, have ever been held 
to empower another person, at a different time, to kill 
them, and especially to go to the owner’s yard for that 
purpose. As a watch-dog his value is constituted by his 
being sharp and dauntless; and therefore it would seem 
those properties cannot, in themselves, convert him into 
a nuisance. Hence, the evidence rejected was irrelevant. 
If, indeed, the defendant had been bitten by the dog, it 
might have been proper to shew the savageness of the 
brute, and to insist, that the owner, if he had knowledge 
of his worrying people, ought to have confined him, so that 
he could not set on people passing, or bite a person law- 
fully going to the owner’s house; and to that purpose his bit- 
ing twice or even once has been held sufficient to make 
the owner liable, if he did not kill or confine the dog. 
Bul. N. P., 76, Smtth v. Pelah, St. 1264. But here the 


question, as to that point, is entirely different; that is, 
whether a person can kill a dog in the owner’s house or 
yard, upon the pretense, that he is a nuisance, because he 
a dat a former period chased or bitten some one else; 
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and we hold, that he cannot. Then, as to the second plea, 
the instractions appear to the court to be unexceptionable. 
A person is not bound to stand quietly and be bitten by a 
dog, nor to give him what might be called a fair fight 
among men. But if a fierce and vicious dog be allowed 
to go at large, and he runs at a person, as he lawfully 
gets to a house, or in passing along the road, apparently 
to set on the person, or, for example, on the horse he is 
riding, it seems but reasonable the person should protect 
himself from the injury of a bite to himself or his horse, 
by killing the dog; for, although a man has aright to keep 
a dog for the protection of his house and yard, yet he 
ought to keep him secured, and not let him loose and 
uncontrolled at such hours and in such places, as will 
endanger peaceable and honest people engaged in their 
lawful business. If therefore this dog were one of the kind 
supposed and the defendant had shot him, as he came at 
him, and when he had reasonable grounds to think, that 
the dog could not be restrained by the owner or his family, 
and would bite him, we should hold, that he did no more 
than he had a right todo. But when the plaintiff's .fam- 
ily were at home, and, by their immediate interference 
and commands and punishment, governed and drove away 
the dog, so as not only tv prevent him from biting the 
defendant at that time, but also to save the defendant 
from all danger then, by driving the dog away, the killing 
of the dog, after that, and against the urgent entreaties of 
the family, could have been only on the pretense, and not 
on the reality of protecting the defendant from an attack 
at that time, and the circumstances were properly left to 
the jury, as evidence on which they might find, that the 
defendant did not act on the defensive. 


Per Curram. Judgment affirmed. 
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JOHN HOKE’S EXECUTORS v. SAMUEL FLEMING. 


One of several executors may release a debt on demand due to the testator ; it 
is not necessary that all should join. 

When a witness is impeached by shewing that he has made contradictory 
statements, it is perfectly regular, in reply, to shew that he has made consist- 
ent statements. 

A. made a contract with B. that he would place in the hands of a constable a 

large amount of promissory notes endorsed by A. to B., take the constable’s 

receipt therefor and deliver it to B., upon which B. was to deliver to A. cotton 
yarn to the amount of the note. A., without placing notes in the constaple’s 
hands, fraudulently procured him to sign a receipt, as if notes had been given 
him for collection, and handed the receipt to B., whereupon B. delivered the 
cotton yarn according to the contract; Held, that B. might maintain an 
action against A., either incase in assumpsit or in case in tort, at his elec- 


tion. 
The cases of Johnson v. Patterson, 2 Hawks, 183; State v. George. 8 Lre., 324, and 
Draughan v. Bunting, 9 Ire., 10, cited and approved. 
Appeal from the Superior Court of Law of McDowg.. 
County, at the Fall Term, 1848, his Honor, Judge Manly; 
presiding. 

This was an action of assumpsit, wherein the facts were 
found as follows: It was agreed between the plaintiff’s 
testator and the defendant, (the one residing in Lincoln 
county and theother in the county of Yancey,) that prom- 
issory notes for cash were to be endorsed by the defend- 
ant to the testator, and placed by the defendant in the 
hands of a constable in Yancey for collection ; and, upon 
the reception of the constable’s receipts at the testator’s 
cotton factory in Lincoln, he engaged to deliver to the 
defendant cotton yarns and domestic cloths at cash prices. 
The defendant then communicated to a constable, by the 
pame of Chandler, his bargain with Hoke, and made an 
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engagement with him, by which the constable was to give 
his receipts to Fleming for the amount required. The 
receipts were accordingly given, copies of which are 
annexed, marked A. B. C., and the goods delivered by Hoke 
according to contmct. 

Upon the giving of the two first receipts, notes were 
endorsed and given to the constable, to the amount of about 
$700 ; the last was given without anything passing between 
them, and the whole arrangement made, by a common 
understanding between the constable and Fleming, toenable 
the latter to deceive Hoke and defraud him of his goods. 
It appeared also that Hoke had heretofore instituted a suit 
upon the official bond of the constable and his sureties, and 
obtained judgment against the constable alone, but was 
unable to get satisfaction of any part thereof. In the course 
of the trial, the plaintiff offered the constable Chandler as 
a witness. He was objected to on the ground of interest, 
and two of the executors, plaintiffs, being present, released 
him; the copy of the release (marked D) is annexed. His 
competency was still further resisted, on the ground that 
the executors (not being the whole number) could not make 
a release, but the objection was overruled and the witness 
admitted, being first examined upon his votre dire and dis- 
claiming all interest. To impeach the credibility of Chand- 
ler’s testimony, declaration: of his, inconsistent therewith, 
were offered, and the plaintiff, in reply, offered to prove 
declarations of the same purport with his oath. This was 


objected to by the defendant, but admitted. 

The defendant resisted the recovery, Ist, because the 
facts stated would not sustain the particular form of action 
adopted (assumpsit). 

2nd. The release of the judgment in the action against 
Chandler and his sureties was a bar to the recovery in this. 

The court gave instructions to the jury adverse to these 
positions of the defendant, and there wes a verdict for the 
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plaintiff for the value due on the bills of goods delivered, 
after deducting the amount of endorsed notes placed in the 
hands of the constable according to contract. 

A rule was moved on the ground of misdirection and of 
the admission of improper testimony, which was dis- 
charged. Judgment being rendered on the verdict, the 
defendant appealed. 

The following are the copies referred to in the case, in 
words and figures, to-wit : 


A. 


Received of John Hoke, endorsed by Samuel Fleming, 
six hundred and ninety-two dollars and 17 cents, in cash 
notes, which I promise to collect or return, as an officer, 
this the 12th of January, .1840, which I promise to collect 
or return, January 16, 1840. 

(Signed) A. E. CHANDLER, Con. 


B. 


Received of John Hoke, endorsed by Samuel Fleming, — 
eight hundred and ninety-two dollars and thirty-seven 
cents in cash notes, to collect or return according to law, 
as an Officer, this 12th January, 1840, which I promise to 
collect or return, January 16, 1840. $892.37. 

(Signed) A. E. CHANDLER, Con. 


C: 


Received of Col. John Hoke, endorsed by Samuel Flem- 
ing, five hundred and eighty dollars and fifty-six cents, in 
cash notes due, and three hundred due this fall, but all 
drawing interest, which I promise to collect or return, as 
an officer, this 18th of March, 1840. $880.56. £ 

(Signed) 


A. E, CHANDLER, Con. 
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D. 


Know all men by these presents that we, John F. Hoke 
and Lysander F. Childs, executors of the last will and 
testament of John Hoke, deceased, for and in considera- 
tion of one dollar to them paid by Alexander E. Chandler, 
and for divers other good canses and considerations them 
thereunto moving, have released, acquitted and discharged, 
and do hereby acquit, release and discharge the said A. E. 
Chandler of and from a judgment and every part thereof, 
recovered in Burke superior court of law against the said 
A. E. Chandler by the said John Hoke, deceased, in the 
name of the state of North Carolina, to the use of the 
said John Hoke, at the fall term, A. D. 1843, of the said 
superior court, and do hereby release and discharge the 
said Alberto of and from all further liability on account 
thereof; in witness whereof, we have hereunto set our 
hands and seals, this the 9th day of November, 1848. 

(Signed) 
J. F. HOKE, [seat.] 
L. D. CHILDS, [szat.] - 
Witness, H. W. Gurion. 


Guion and Edney, ‘for the plaintiffs. 

Bynum, Avery and NV. W. Woodfin, for the defendant. 

Prarson, J. We concur with his Honor upon all the 
questions raised by the exceptions of the defendant. 

One executor may Telease : it is not necessary for all the 
executors to join. 1 Williams on Exts.,652. 8 E.C. L. R. 
518. 

When a witness is impeached by showing that he has 
made contradictory statements, it is perfectly regular, in 
reply, to show that he has made consistent statements. 


Johnson v. Patterson, 2 Hawks, 183 ; State v. George, 8 Ire., 
324. The defendant’ agreed to endorse promissory notes 
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to the testator of the plaintiff, and put them in the hands 
of a constable, in the county of Yancey, and upon the recep- 
tion of the receipts, the testator agreed to deliver to the 
defendant: cotton yarn at cash prices. Afterwards, the 
defendant handed to the testator the receipts, signed by a 
constable of the county of Yancey, for a large amount. 
Upon the reception of those receipts, the testator delivered 
to the defendant cotton yarn in pursuance of the agreement. 
The breach of this contract assigned by the plaintiff is, that 
the defendant did not endorse promissory notes to the tes- 
tator and did not put promissory fotes so endorsed in the 
hands of the constable in the county, &c. ° His Honor 
instructed the jury, that an action on the case in assumpsit 
would lie for a breach of contract on the part of defendant, 
This seems to be a proposition so exceedingly plain, that 
we should have been at a loss to discern what grounds 
were relied on by the defendant, but for the very ingen- 
ious arguments of his counsel. The defendant endorsed a 
few notes to the testator, and put them in the hands of the 
constable, and procured the constable to execute three. 
receipts, as for notes so endorsed, to a very large amount, 
and, by handing these receipts to the testator, was enabled 
to deceive him and defraud him of his goods. We think 
it clear that case in assumpsit or case in tort for the deceit 
would lie, at the election of the plaintiff, for this breach 
of contract, and fraud practiced under cover of the contract. 
It is unnecessary to decide, whether an action for goods 
sold and delivered could be maintained, (treating the con- 


tract as repudiated,) inasmuch as some notes were 
endorsed and put in the hands of the constable; because 
very clearly an action can be maintained for a breach of 
the special contract, and the declaration has several counts 
upon the contract, as well as the general counts. The 
argument, that, because the receipts were genuine, and the 
testator had a right of action against the constable, there 
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was no breach of contract, is entirely fallacious. The sub- 
stance of the contract was, that the defendant would 
endorse notes to the testator and put the notes so endorsed 
in the hands of the constable. The fact of taking a receipt 
was merely to give assurance to the testator, that the notes 
had been so endorsed and put into the hands of the consta- 
ble for his benefit, and to be evidence against the constable, 
if the testator called for his notes and they were not 


‘delivered, or there was negligence in not collecting or a 


failure to pay over. The contract then was broken in the 
very substance and marrow of it, and was only complied 
with in its formal part of taking receipts, not for the bene- 
fit of the testator, but as the means of cheating him—a 
strange way of performing a contract which was to be the 
consideration for the testator’s goods. The release executed 
to Chandler, if it had been properly pleaded, was no bar 
to a recovery in this action. The defendant had no cause 
to complain, if there was no such relation existing between 
him aud Chandler, as to make the matter primarily liable 
to the plaintiff, and in fact the defendant had no cause of 
action for contribution, or otherwise, against Chandler, in 
respect of the amount of the notes purporting to have been 
received by him from the defendant, and which in truth 
never were received, and which omission formed the 
gravamen of this action ; and, as the defendant had no cause 
of action against Chandler, in respect of notes, which he 
never received, it is difficult to conceive, why he should 
object to the releaseor have any concern with it. Draughan 
v. Bunting, 9 lred., 10, the party had a right to contribu- 
tion. The judgment below must be affirmed. 


Per Curiam. ‘Judgment affirmed. 
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DEN ON DEMISE OF JAMES M. KERR v. ROBERT DAVIDSON. 


A. conveyed to B. a tract of land by a deed absolute on its face, but intended 
merely as a security for money loaned, and B. gave a bond for the re-convey- 
ance of the land, when the money wasrepaid ; afterwards B. sold the land to 
C.for a full and valuable consideration, and then thecreditors of A. sold the 
land by execution, and D. became the purchaser ; Held, that D. only acquired 
the right of A., that is, the right to demand in equity a conveyance of the 
land from C., upon paying what remained due of the money loaned by B. to 
A. 


Appeal from the Superior Court of Law of MexLensure 
County, at the Special Term, in November, 1846, his 
Honor, Judge Pearson, presiding. 

This was ejectment. The defendant admitted himeelf 
to be in possession. Both partiesclaimed under one John 
‘Kerr. The plaintiff read in evidence a magistrate’s judg- 
ment against the said Kerr, dated February, 1842, a levy 
under an execution issued January, 1843, an order of sale 
and venditiont exponas in 1844, and a sheriff’s deed to the 
lessors dated February, 1845. 

The defendant read in evidence a deed from the said 
John Kerr, to one James McKnitt Alexander, conveying 
the land sued for in fee-simple absolute, in consideration 
of $855, dated in 1820 and registered in 1826; also a deed 
from said Alexander to the defendant for the considera- 
tion of $2,850, which he proved was actually paid to the 
said Alexander. This deed was dated in 1843. The 
plaintiff called John Kerr. He swore that in 1820 he 
borrowed of Alexander $855; and agreed to make him an 
absolute deed for the land to secure the repayment of the 
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money and ‘interest, and Alexander agreed to give hima 
bond to reconvey ; that he got the money and made the 
deed, which had been read by the defendant, and Alexan- 
der executed to him a bond for the reconveyance. The 
loss of the bond was satisfactorily shown, and the witness 
allowed to speak of the contents. He further stated, that, 
when he made the deed, the land was worth $3,000, and he 


conveyed, merely to secure the repayment of $855 ; that he 


had retained possession since 1820, until he was put off 


in 1843 by the defendant treating it as his own, without 
ever paying rent; but he made several small payments 


towards the interest, on which occasions, Alexander would 
take up the old bond and give him a new one; that none 
of the bonds are registered. He had the lost bond proved, 
in order to be registered, after the defendant had purchased 
of Alexander, but the bond was lost. He further stated, 
that, before the defendant bought of Alexander, he called 
on the witness to see the land, and know the condition in 
which it stood. The witness told him, that Alexander 

held the title, to secure the repayment of borrowed money ; — 
that if he and the witness could agree upon the price, 
Alexander’s money must be paid and the balance of the 
purchase-money be paid to the witness. Alexander 
could then take up his bond, and, between them, the 
defendant could get a clear title. He was not consulted 
by the defendant any further. The defendant’s counsel 
moved the court, first, that being a bona fide purchaser for 
valuable consideration, he had a good title, even if he had 
notice of the bond held by Kerr before he purchased; sec- 
ondly, that there was no.sufficient notice of the nature of 
the conveyance, made by Kerr to Alexander, proven, and 
so he was a purchaser for valuable consideration without 


notice, even if a want of notice was necessary to protect 
him. 
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The court charged the jury, that, if the deed to Alex- 
ander, although absolute on its face, was in fact given to 
secure the repayment of money loaned, leaving a valua- 
ble interest in Kerr, as was shown by the bond and testi- 
mony of Kerr, then the conveyance was void, as to 
creditors, for want of registration ; the registration of the 
deed not being sufficient, because that did not show the. 
truth of the transaction, and that it was in fact. a mere 
security: that Davidson, being a purchaser for valuable 
consideration, would acquire a good title and be protected, 
provided he could be placed in the light of a purchaser 
without notice, but that a want of notice, as well as'a 
valuable consideration, was necessary: that, if the jury 
relied upon the testimony of Kerr, it was sufficient to 
shew what, in Jaw, would amount to notice, or such 
information, as would put a man of ordinary prodanen on 
his guard, and cause him to inquire. 

The jury found for the plaintiff. A sale was moved 
for a new trial, because the court refused to charge as 
requested, and upon the following grounds: First, because 
it did not appear, that five days notice had been given to 
Kerr, the debtor in the execution, before the order of 
sale; secondly, because the levy was not sufficiently defi- 
nite to identify the land; thirdly, because there was no 
endorsement on the execution, that it was levied on land 
for the want of goods and chattels, nor did it- appear to 


have been shown to the county court, before the order of 
sale, that there were no goods and chattels. These last 
three objections were not taken, until after the trial and 
verdict, and, being objected to for that reason by the 
plaintiff's counsel, were not entertained by the court, 
_ especially as some ‘explanation might have been offered by 

testimony, if the objections had been taken during the 
- trial. Rule for new trial discharged. Judgment for the 
plaintiff; appeal by the defendant. 
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Boyden, for the plaintiff. 

Guion, Osborne, Alexander and Bynum, for the 
defendant. . 

Pxarson, J. The conveyance from Kerr to Alexander, 


being absolute on its face, although in fact a mere secu- 
rity for the $850 lent, and not being registered so as to 


‘show, that it was a mere security, was, under the act of 


1820, void against the creditors of Kerr and purchasers 
from him. The sale to Davidson, the defendant, being 
absolute and for full value, passed the title, although 
Davidson had notice, that there was a right of redemption 
outstanding in Kerr, subject to this right of redemption, 
which was a right in equity, and did not affect the legal 
title. Davidson became the owner of the land by his 
purchase. The lessors of the plaintiff by their purchase 
acquired the right to represent Kerr and call upon David- 
son, in equity, to have the land, upon payment of the orig- 
inal sum lent and interest, or such part thereof as remained 
unpaid. The judge below misconceived the application 
of the act of 1840, chapter 28, which provides, that a vol- 
unteer or a purchaser for consideration shall hold the land 
against a subsequent purchaser for value, if such purchaser 
have notice of a previous voluntary conveyance. This 
case, however, does not fall within the provisions of that 
act, for here, Davidson, the defendant, is a purchaser for 


value from’ Alexander, and the lessors of the plaintiff are 
subsequent purchasers, not from Alexander, but from 
Kerr, and have therefore no right in a court of law, under 
the 13th or 27th of Eliz., or under the act of 1840, to 
impeach the title of Davidson, the defendant who, had, 
by payment of a full price, taken the title from Alexander, 
before they became creditors of Kerr, or, by their pur- 
chase made at sheriff’s sale, acquired the right to represent 
creditors. 

Per Curiam. Judgment reversed. 
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PINCKNEY MORRISON v. JOHN RUSSELL. 
An award must be signed by the arbitrator, and made known to the parties 
and delivered, before it can be admitted in evidence. 

Appeal from the Superior Court of Law of Casarrus 
County, at the Fall Term, 1848, his Honor, Judge Moore, 
presiding. 

This is an action of assumpsit. The contract, upon which 
the plaintiff declared, was the following: The plaintiff 
purchased from the defendant a tract of land of 200: acres, 
at a certain price by the acre, and it was agreed at the 
time of the purchase that, if there should not be 400 acres 
in the tract, the defendant was to refund to him whatever 
the deficiency might amount to, at the rate at which the 
plaintiff was to pay for the land, and it was further stated, 
as a part of the contract, that, after the deed had been 
made for the land, the plaintiff had the land surveyed, and 
it was ascertained, that the tract consisted of a much less 
number of acres than that for which it was bought, of 
which the defendant was duly notified, and that the defend- 
ant agreed to,refund at the rate at which the plaintiff had 
purchased the land. For the purpose of proving the con- 
tract set forth in the declaration, the plaintiff introduced a 
witness, who stated, that, at the time of the contract of 
sale, the legal title was in him, it having been previously 
conveyed to him by the defendant by a deed of trust ; that 
both the plaintiff and defendant came to him, and stated 
that the defendant had sold the land to the plaintiff, as a 
tract of 200 acres, at $2,000. Before the deed was exe- 
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cuted, a survey was made of the land and it was ascer- 
tained to contain 212 acres, whereupon the witness refused 
to execute the deed, unless the plaintiff would agree to 
pay more than $2,000. After some conversation upon the 
subject, the witness stated, he would join with the defend- 
antin a conveyance of the land, if the plaintiff would pay 
an additional sum. The plaintiff accordingly secured that 
amount to the satisfaction of the witness and the defend- 
ant, and they joined in a conveyance of the land to the 
plaintiff. This sale took place on the......day of.......18— 
In May, 1846, the plaintiff had the land surveyed by one 
Smith, who made out but 1864 acres in the tract. The 
defendant had nv notice of the time when this survey was 
made, but, after it had been made, the plaintiff informed 
him of the result of the survey and the defendant remarked 
that Smith’s survey was not correct, as his compass did 
not work right. He also stated, that if the plaintiff would 
get another surveyor to run off the land, and it should be 
ascertained by him to be less than what he sold it for, he 
would pay him in money or land or give him the 19 acres, 
if that would satisfy him. The plaintiff proved, that, 
shortly after this, he did get the surveyor named by the 
defendant to survey the land, and gave notice to the defend- 
ant of the time the survey was to be made, but the defend- 
ant refused to attend. There is no evidence by what 
paper title this survey was made, nor was it proved that 
any person pointed out to the surveyor the lines by which 
the land was defined. Upon these facts, and it being 


proved that the surveyor was dead, the pla ntiff offered 
in evidence the plot of thé land purchased, which the 
surveyor had made, for the purpose of showing that the 
quantity of land was less than it was represented to be 
by the defendant. This evidence was rejected by the 
court. The plaintiff here closed his case, and the court, 
expressing the opinion that the plaintiff could not recover, 
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upon the evidence offered, the plaintiff, in submission 
thereto, suffered a nonsuit. Judgment and appeal. 


Osborne, for the plaintiff. 
Wilson, H. C. Jones and Boyden, for the defendant. 


Nasu, J. We concur with his Honor, that the plaintiff 
was not entitled to a verdict. There was a variance 
between the contract proved by the witness and that 
declaredon. The contract declared on was, that the defend- 
ant sold to the plaintiff a tract of land, as containing two 
hundred acres at $10 per acre, and it was agreed, if, upon 
survey, it should turn out, that the tract did not contain 
two hundred acres, the defendant should refund what- 
ever the difference might amount to, at the rate of which 
the plaintiff was to pdy for the whole, and the conveyance 
was made. The contract proved was as follows: the 
defendant had conveyed the Jand in trust, and the trastee 
testified, that the parties came to him and stated, that the 
defendant had sold the tract to the plaintiff as containing 
two hundred acres, at the price of $2,000. Before the deed 
was made, a survey was had, and it was ascertained to con- 
tain two hundred and twelve acres, whereupon the witness 
refused to execute the deed unless the plaintiff would agree 
to pay more than two thousand dollars; whereupon it was 
agreed between the plaintiff and the defendant that the 
‘former should pay for the land $2,100—and the conveyance 
was made. These contracts are essentially different. One 
is for the sale of a tract of land containing two hundred 
acres at tlre price of $2,000 ; the other for the sale of a tract 
of land containing two hundred and twelve acres for the 
sum of $2,100; nor was there in the latter contract any 
agreement on the part of the defendant to refund any part 
of the price, upon the contingency that the tract should not 
contain two hundred and twelve acres. If the contract 
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declared on ever was made, it was certainly rescinded by 
the parties, and a new one made, different from it. The 
plaintiff further alleged, that, after the conveyance was 
made for the land, he ascertained by the survey that the 
tract did not contain two hindred and twelve acres, but 
only one hundred and eighty-six and one-quarter acres, 
which he communicated to the defendant, who promised, 
if he would get the land surveyed by a particular sur- 
veyor, and it should be ascertained, that the quantity of 
land was less than what he sold it for, he would pay him 
in land or money and give him the twelve acres, if that 
would satisfy him. If this was a valid contract, as 
founded on a sufficient consideration, it differed from both 
the others’ and certainly did not support the declaration. 

A question, however, has been made, as to the admissi- 
bility of the evidence offered by the plaintiff to show 
that the land was different in quantity." The surveyor 
selected to make the survey is dead, and a plot of the land, 
alleged to have been made by him, was offered in evidence 
and rejected by the court, and we think very properly. 
It had no feature of a paper, entitled to be regarded as 
evidence. It could not assume a higher character, than 
that of an award, which in fact and substance it was. But 
to make it available as such, it must be signed by the sur- 
veyor and made known to the parties. Until delivered, 
an award by the arbitrator may be altered. It is the 
delivery, which makes it final as to him. There js noth- 
ing to show, that the surveyor considered the plot as 
finished. We give an opinion on this point, as it is made 
in the case, and it may facilitate a future trial. Judgment 


affirmed. 
Per Curiam. Judgment affirmed. 


7 

276 

| 
i 

} 

th 
if 

| 


RULE. 


Tue Fottowine Rute was Aportep By THE SUPREME 
Court, at Morcanton, at THE Aucust 1849: 


Ordered by the Court, that whenever a judgment at law 
is obtained by the plaintiff, it shall be at the option of the 


plaintiff ’s counsel, without a special motion to the Court, 
to have his execution for debt or damages returnable to the 
superior court of law of the county, from which the record 
was transmitted to this Court. 
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